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B 22A (Official Form 22A) (Chapter 7) (04/10) 
 
 


In re ______________________________ 
Debtor(s) 
 


Case Number: __________________ 
(If known) 
 


According to the information required to be entered on this statement 
(check one box as directed in Part I, III, or VI of this statement): 
 
         The presumption arises. 
         The presumption does not arise. 
         The presumption is temporarily inapplicable. 


CHAPTER 7 STATEMENT OF CURRENT MONTHLY INCOME  
AND MEANS-TEST CALCULATION 


In addition to Schedules I and J, this statement must be completed by every individual chapter 7 debtor, whether or not filing 
jointly. Unless the exclusion in Line 1C applies, joint debtors may complete a single statement.  If the exclusion in Line 1C 
applies, each joint filer must complete a separate statement. 


Part I.  MILITARY AND NON-CONSUMER DEBTORS 


1A 


Disabled Veterans. If you are a disabled veteran described in the Declaration in this Part IA, (1) check the box at the 
beginning of the Declaration, (2) check the box for “The presumption does not arise” at the top of this statement, and (3) 
complete the verification in Part VIII. Do not complete any of the remaining parts of this statement. 
 


 Declaration of  Disabled Veteran. By checking this box, I declare under penalty of perjury that I am a disabled 
veteran (as defined in 38 U.S.C. § 3741(1)) whose indebtedness occurred primarily during a period in which I was on 
active duty (as defined in 10 U.S.C. § 101(d)(1)) or while I was performing a homeland defense activity (as defined in 32 
U.S.C. §901(1)). 


1B 


Non-consumer Debtors.  If your debts are not primarily consumer debts, check the box below and complete the 
verification in Part VIII. Do not complete any of the remaining parts of this statement.   
 


 Declaration of non-consumer debts. By checking this box, I declare that my debts are not primarily consumer debts. 


1C 


Reservists and National Guard Members; active duty or homeland defense activity.  Members of a reserve component 
of the Armed Forces and members of the National Guard who were called to active duty (as defined in 10 U.S.C. 
§ 101(d)(1)) after September 11, 2001, for a period of at least 90 days, or who have performed homeland defense activity 
(as defined in 32 U.S.C. § 901(1)) for a period of at least 90 days, are excluded from all forms of means testing during the 
time of active duty or homeland defense activity and for 540 days thereafter (the “exclusion period”).  If you qualify for 
this temporary exclusion, (1) check the appropriate boxes and complete any required information in the Declaration of 
Reservists and National Guard Members below,  (2) check the box for “The presumption is temporarily inapplicable” at the 
top of this statement, and (3) complete the verification in Part VIII.  During your exclusion period you are not required 
to complete the balance of this form, but you must complete the form no later than 14 days after the date on which 
your exclusion period ends, unless the time for filing a motion raising the means test presumption expires in your 
case before your exclusion period ends.  
    


 Declaration of Reservists and National Guard Members. By checking this box and making the appropriate entries 
below, I declare that I am eligible for a temporary exclusion from means testing because, as a member of a reserve 
component of the Armed Forces or the National Guard 
 
 
 


  a.  I was called to active duty after September 11, 2001, for a period of at least 90 days and 
    I remain on active duty /or/ 


  I was released from active duty on ________________, which is less than 540 days before 
this bankruptcy case was filed;  


 


   OR 
 


  b.  I am performing homeland defense activity for a period of at least 90 days /or/ 
         I performed homeland defense activity for a period of at least 90 days, terminating on    
     _______________, which is less than 540 days before this bankruptcy case was filed.   
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Part II. CALCULATION OF MONTHLY INCOME FOR § 707(b)(7) EXCLUSION 


2 


Marital/filing status. Check the box that applies and complete the balance of this part of this statement as directed. 
a.  Unmarried. Complete only Column A (“Debtor’s Income”) for Lines 3-11.   
b.  Married, not filing jointly, with declaration of separate households.  By checking this box, debtor declares under 


penalty of perjury: “My spouse and I are legally separated under applicable non-bankruptcy law or my spouse and I 
are living apart other than for the purpose of evading the requirements of § 707(b)(2)(A) of the Bankruptcy Code.” 
Complete only Column A (“Debtor’s Income”) for Lines 3-11.  


c.  Married, not filing jointly, without the declaration of separate households set out in Line 2.b above. Complete both 
Column A (“Debtor’s Income”) and Column B (“Spouse’s Income”) for Lines 3-11.  


d.  Married, filing jointly. Complete both Column A (“Debtor’s Income”) and Column B (“Spouse’s Income”) for 
Lines 3-11.  


 All figures must reflect average monthly income received from all sources, derived during 
the six calendar months prior to filing the bankruptcy case, ending on the last day of the 
month before the filing.  If the amount of monthly income varied during the six months, you 
must divide the six-month total by six, and enter the result on the appropriate line. 


Column A 
Debtor’s 
Income 


Column B 
Spouse’s 
Income 


3 Gross wages, salary, tips, bonuses, overtime, commissions.   $ $ 


4 


Income from the operation of a business, profession or farm.  Subtract Line b from Line a 
and enter the difference in the appropriate column(s) of Line 4. If you operate more than one 
business, profession or farm, enter aggregate numbers and provide details on an attachment.  
Do not enter a number less than zero.  Do not include any part of the business expenses 
entered on Line b as a deduction in Part V. 


a. Gross receipts $  


b. Ordinary and necessary business expenses $  


c. Business income Subtract Line b from Line a 
 $ $ 


5 


Rent and other real property income.  Subtract Line b from Line a and enter the difference 
in the appropriate column(s) of Line 5.  Do not enter a number less than zero. Do not include 
any part of the operating expenses entered on Line b as a deduction in Part V. 


a. Gross receipts $  


b. Ordinary and necessary operating expenses $  


c. Rent and other real property income Subtract Line b from Line a 
 $ $ 


6 Interest, dividends and royalties. $ $ 
7 Pension and retirement income. $ $ 


8 


Any amounts paid by another person or entity, on a regular basis, for the household 
expenses of the debtor or the debtor’s dependents, including child support paid for that 
purpose.  Do not include alimony or separate maintenance payments or amounts paid by 
your spouse if Column B is completed. $ $ 


9 


Unemployment compensation. Enter the amount in the appropriate column(s) of Line 9.  
However, if you contend that unemployment compensation received by you or your spouse 
was a benefit under the Social Security Act, do not list the amount of such compensation in 
Column A or B, but instead state the amount in the space below:  


Unemployment compensation claimed to 
be a benefit under the Social Security Act 


 
Debtor $ ________ 


 
Spouse $ _________ 


 $ $ 
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10 


Income from all other sources. Specify source and amount.  If necessary, list additional 
sources on a separate page. Do not include alimony or separate maintenance payments 
paid by your spouse if Column B is completed, but include all other payments of 
alimony or separate maintenance. Do not include any benefits received under the Social 
Security Act or payments received as a victim of a war crime, crime against humanity, or as a 
victim of international or domestic terrorism.  


a.  $  
b.  $  


Total and enter on Line 10 
 


 
 
 
$ $ 


11 Subtotal of Current Monthly Income for § 707(b)(7). Add Lines 3 thru 10 in Column A, 
and, if Column B is completed, add Lines 3 through 10 in Column B.  Enter the total(s). $ $ 


12 
Total Current Monthly Income for § 707(b)(7). If Column B has been completed, add 
Line 11, Column A to Line 11, Column B, and enter the total.  If Column B has not been 
completed, enter the amount from Line 11, Column A. 


 
 
 $ 


Part III. APPLICATION OF § 707(b)(7) EXCLUSION 


13 Annualized Current Monthly Income for § 707(b)(7).  Multiply the amount from Line 12 by the number 
12 and enter the result. $ 


14 


Applicable median family income. Enter the median family income for the applicable state and household 
size.  (This information is available by family size at www.usdoj.gov/ust/ or from the clerk of the 
bankruptcy court.) 


a. Enter debtor’s state of residence: _______________   b. Enter debtor’s household size: __________    
 
$ 


15 


Application of Section 707(b)(7). Check the applicable box and proceed as directed. 


 The amount on Line 13 is less than or equal to the amount on Line 14.  Check the box for “The presumption does 
not arise” at the top of page 1 of this statement, and complete Part VIII; do not complete Parts IV, V, VI or VII. 


 The amount on Line 13 is more than the amount on Line 14. Complete the remaining parts of this statement. 


Complete Parts IV, V, VI, and VII of this statement only if required.  (See Line 15.) 


Part IV. CALCULATION OF CURRENT MONTHLY INCOME FOR § 707(b)(2)  
16 Enter the amount from Line 12. $ 


17 


Marital adjustment. If you checked the box at Line 2.c, enter on Line 17 the total of any income listed in 
Line 11, Column B that was NOT paid on a regular basis for the household expenses of the debtor or the 
debtor’s dependents. Specify in the lines below the basis for excluding the Column B income (such as 
payment of the spouse’s tax liability or the spouse’s support of persons other than the debtor or the debtor’s 
dependents) and the amount of income devoted to each purpose.  If necessary, list additional adjustments on 
a separate page.  If you did not check box at Line 2.c, enter zero.   


a.  $  
b.  $  
c.  $ 


Total and enter on Line 17. 
 


 
$ 


18 Current monthly income for § 707(b)(2).  Subtract Line 17 from Line 16 and enter the result. $ 


Part V. CALCULATION OF DEDUCTIONS FROM INCOME 


Subpart A: Deductions under Standards of the Internal Revenue Service (IRS) 


19A 
National Standards: food, clothing and other items. Enter in Line 19A the “Total” amount from IRS 
National Standards for Food, Clothing and Other Items for the applicable household size.  (This information 
is available at www.usdoj.gov/ust/ or from the clerk of the bankruptcy court.)  


 
$ 



http://www.usdoj.gov/ust/

http://www.usdoj.gov/ust/
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19B 


National Standards: health care. Enter in Line a1 below the amount from IRS National Standards for Out-
of-Pocket Health Care for persons under 65 years of age, and in Line a2 the IRS National Standards for Out-
of-Pocket Health Care for persons 65 years of age or older. (This information is available at 
www.usdoj.gov/ust/ or from the clerk of the bankruptcy court.)  Enter in Line b1 the number of members of 
your household who are under 65 years of age, and enter in Line b2 the number of members of your 
household who are 65 years of age or older.  (The total number of household members must be the same as 
the number stated in Line 14b.)  Multiply Line a1 by Line b1 to obtain a total amount for household members 
under 65, and enter the result in Line c1.  Multiply Line a2 by Line b2 to obtain a total amount for household 
members 65 and older, and enter the result in Line c2.   Add Lines c1 and c2 to obtain a total health care 
amount, and enter the result in Line 19B. 


Household members under 65 years of age Household members 65 years of age or older 


a1. Allowance per member  a2. Allowance per member  


b1. Number of members  b2. Number of members  


c1. Subtotal  c2. Subtotal  
 


$ 


20A 
Local Standards: housing and utilities; non-mortgage expenses. Enter the amount of the IRS Housing and 
Utilities Standards; non-mortgage expenses for the applicable county and household size.  (This information 
is available at www.usdoj.gov/ust/ or from the clerk of the bankruptcy court). $ 


20B 


Local Standards: housing and utilities; mortgage/rent expense. Enter, in Line a below, the amount of the 
IRS Housing and Utilities Standards; mortgage/rent expense for your county and household size (this 
information is available at www.usdoj.gov/ust/ or from the clerk of the bankruptcy court); enter on Line b the 
total of the Average Monthly Payments for any debts secured by your home, as stated in Line 42; subtract 
Line b from Line a and enter the result in Line 20B.  Do not enter an amount less than zero.   


a. IRS Housing and Utilities Standards; mortgage/rental expense  $  


b. Average Monthly Payment for any debts secured by your home, 
if any, as stated in Line 42 $ 


c. Net mortgage/rental expense Subtract Line b from Line a. 
 


$ 


21 


Local Standards: housing and utilities; adjustment. If you contend that the process set out in Lines 20A 
and 20B does not accurately compute the allowance to which you are entitled under the IRS Housing and 
Utilities Standards, enter any additional amount to which you contend you are entitled, and state the basis for 
your contention in the space below: 
_______________________________________________________________________________________
_______________________________________________________________________________________
_______________________________________________________________________________________ 


 
 
 
 
$ 


22A 


Local Standards: transportation; vehicle operation/public transportation expense.  You are entitled to 
an expense allowance in this category regardless of whether you pay the expenses of operating a vehicle and 
regardless of whether you use public transportation. 


Check the number of vehicles for which you pay the operating expenses or for which the operating expenses 
are included as a contribution to your household expenses in Line 8.  


 0    1    2 or more. 
If you checked 0, enter on Line 22A the “Public Transportation” amount from IRS Local Standards: 
Transportation.  If you checked 1 or 2 or more, enter on Line 22A the “Operating Costs” amount from IRS 
Local Standards: Transportation for the applicable number of vehicles in the applicable Metropolitan 
Statistical Area or Census Region. (These amounts are available at www.usdoj.gov/ust/ or from the clerk of 
the bankruptcy court.) $ 


22B 


Local Standards: transportation; additional public transportation expense.   If you pay the operating 
expenses for a vehicle and also use public transportation, and you contend that you are entitled to an 
additional deduction for your public transportation expenses, enter on Line 22B the “Public Transportation” 
amount from IRS Local Standards: Transportation. (This amount is available at www.usdoj.gov/ust/ or from 
the clerk of the bankruptcy court.) $ 



http://www.usdoj.gov/ust/

http://www.usdoj.gov/ust/

http://www.usdoj.gov/ust/

http://www.usdoj.gov/ust/

http://www.usdoj.gov/ust/
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23 


Local Standards: transportation ownership/lease expense; Vehicle 1.  Check the number of vehicles for 
which you claim an ownership/lease expense. (You may not claim an ownership/lease expense for more than 
two vehicles.) 


 1    2 or more.  
Enter, in Line a below, the “Ownership Costs” for “One Car” from the IRS Local Standards: Transportation 
(available at www.usdoj.gov/ust/ or from the clerk of the bankruptcy court); enter in Line b the total of the 
Average Monthly Payments for any debts secured by Vehicle 1, as stated in Line 42; subtract Line b from 
Line a and enter the result in Line 23.  Do not enter an amount less than zero.   


a. IRS Transportation Standards, Ownership Costs  $  


b. Average Monthly Payment for any debts secured by Vehicle 1, 
as stated in Line 42 $ 


c. Net ownership/lease expense for Vehicle 1 Subtract Line b from Line a. 
 


 
 
 
 
$ 


24 


Local Standards: transportation ownership/lease expense; Vehicle 2. Complete this Line only if you 
checked the “2 or more” Box in Line 23. 
Enter, in Line a below, the “Ownership Costs” for “One Car” from the IRS Local Standards: Transportation 
(available at www.usdoj.gov/ust/ or from the clerk of the bankruptcy court); enter in Line b the total of the 
Average Monthly Payments for any debts secured by Vehicle 2, as stated in Line 42; subtract Line b from 
Line a and enter the result in Line 24.  Do not enter an amount less than zero.   


a. IRS Transportation Standards, Ownership Costs  $  


b. Average Monthly Payment for any debts secured by Vehicle 2, 
as stated in Line 42 $ 


c. Net ownership/lease expense for Vehicle 2 Subtract Line b from Line a. 
 


 
 
 
 
$ 


25 
Other Necessary Expenses: taxes. Enter the total average monthly expense that you actually incur for all 
federal, state and local taxes, other than real estate and sales taxes, such as income taxes, self-employment 
taxes, social-security taxes, and Medicare taxes. Do not include real estate or sales taxes. 


 
$ 


26 
Other Necessary Expenses: involuntary deductions for employment.  Enter the total average monthly 
payroll deductions that are required for your employment, such as retirement contributions, union dues, and 
uniform costs. Do not include discretionary amounts, such as voluntary 401(k) contributions.  


 
 
$ 


27 
Other Necessary Expenses: life insurance.  Enter total average monthly premiums that you actually pay for 
term life insurance for yourself.  Do not include premiums for insurance on your dependents, for whole 
life or for any other form of insurance. 


 
$ 


28 
Other Necessary Expenses: court-ordered payments.  Enter the total monthly amount that you are 
required to pay pursuant to the order of a court or administrative agency, such as spousal or child support 
payments.  Do not include payments on past due obligations included in Line 44. 


 
$ 


29 


Other Necessary Expenses: education for employment or for a physically or mentally challenged child.  
Enter the total average monthly amount that you actually expend for education that is a condition of 
employment and for education that is required for a physically or mentally challenged dependent child for 
whom no public education providing similar services is available. $ 


30 
Other Necessary Expenses: childcare. Enter the total average monthly amount that you actually expend on 
childcare—such as baby-sitting, day care, nursery and preschool.  Do not include other educational 
payments. 


 
$ 


31 


Other Necessary Expenses: health care.  Enter the total average monthly amount that you actually expend 
on health care that is required for the health and welfare of yourself or your dependents, that is not 
reimbursed by insurance or paid by a health savings account, and that is in excess of the amount entered in 
Line 19B.  Do not include payments for health insurance or health savings accounts listed in Line 34. 


 
$ 


32 


Other Necessary Expenses: telecommunication services. Enter the total average monthly amount that you 
actually pay for telecommunication services other than your basic home telephone and cell phone service—
such as pagers, call waiting, caller id, special long distance, or internet service—to the extent necessary for 
your health and welfare or that of your dependents. Do not include any amount previously deducted. 


 
$ 


33 Total Expenses Allowed under IRS Standards. Enter the total of Lines 19 through 32. $ 



http://www.usdoj.gov/ust/

http://www.usdoj.gov/ust/
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Subpart B: Additional Living Expense Deductions 
Note: Do not include any expenses that you have listed in Lines 19-32 


34 


Health Insurance, Disability Insurance, and Health Savings Account Expenses. List the monthly 
expenses in the categories set out in lines a-c below that are reasonably necessary for yourself, your spouse, 
or your dependents.  


a. Health Insurance $  


b. Disability Insurance $  


c. Health Savings Account $ 


 
Total and enter on Line 34  


 
 
 
 
 
$ 


 
If you do not actually expend this total amount, state your actual total average monthly expenditures in the 
space below: 
$ ____________   


35 


Continued contributions to the care of household or family members.  Enter the total average actual 
monthly expenses that you will continue to pay for the reasonable and necessary care and support of an 
elderly, chronically ill, or disabled member of your household or member of your immediate family who is 
unable to pay for such expenses.                                                         


 
 
$ 


36 


Protection against family violence. Enter the total average reasonably necessary monthly expenses that you 
actually incurred to maintain the safety of your family under the Family Violence Prevention and Services 
Act or other applicable federal law. The nature of these expenses is required to be kept confidential by the 
court. 


 
 
$ 


37 


Home energy costs. Enter the total average monthly amount, in excess of the allowance specified by IRS 
Local Standards for Housing and Utilities, that you actually expend for home energy costs. You must 
provide your case trustee with documentation of your actual expenses, and you must demonstrate that 
the additional amount claimed is reasonable and necessary. 


 
 
$ 


38 


Education expenses for dependent children less than 18. Enter the total average monthly expenses that 
you actually incur, not to exceed $147.92* per child, for attendance at a private or public elementary or 
secondary school by your dependent children less than 18 years of age. You must provide your case trustee 
with documentation of your actual expenses, and you must explain why the amount claimed is 
reasonable and necessary and not already accounted for in the IRS Standards. 


 
 
$ 


39 


Additional food and clothing expense. Enter the total average monthly amount by which your food and 
clothing expenses exceed the combined allowances for food and clothing (apparel and services) in the IRS 
National Standards, not to exceed 5% of those combined allowances. (This information is available at 
www.usdoj.gov/ust/ or from the clerk of the bankruptcy court.) You must demonstrate that the additional 
amount claimed is reasonable and necessary.  


 
 
$ 


40 Continued charitable contributions. Enter the amount that you will continue to contribute in the form of 
cash or financial instruments to a charitable organization as defined in 26 U.S.C. § 170(c)(1)-(2). $ 


41 
 
Total Additional Expense Deductions under § 707(b). Enter the total of Lines 34 through 40 
 $ 


*Amount subject to adjustment on 4/01/13, and every three years thereafter with respect to cases commenced on or after the date of adjustment.



http://www.usdoj.gov/ust/
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Subpart C: Deductions for Debt Payment 


42 


Future payments on secured claims. For each of your debts that is secured by an interest in property that 
you own, list the name of the creditor, identify the property securing the debt, state the Average Monthly 
Payment, and check whether the payment includes taxes or insurance.  The Average Monthly Payment is the 
total of all amounts scheduled as contractually due to each Secured Creditor in the 60 months following the 
filing of the bankruptcy case, divided by 60. If necessary, list additional entries on a separate page.  Enter 
the total of the Average Monthly Payments on Line 42. 


 Name of 
Creditor 


Property Securing the Debt Average 
Monthly 
Payment 


Does payment 
include taxes 
or insurance? 


a.   $   yes   no 


b.   $  yes   no 


c.   $   yes   no 


   Total:  Add 
Lines a, b and c. 


 
 


 
 
 
 
 
 
$ 


43 


Other payments on secured claims. If any of debts listed in Line 42 are secured by your primary 
residence, a motor vehicle, or other property necessary for your support or the support of your dependents, 
you may include in your deduction 1/60th of any amount (the “cure amount”) that you must pay the creditor 
in addition to the payments listed in Line 42, in order to maintain possession of the property.  The cure 
amount would include any sums in default that must be paid in order to avoid repossession or foreclosure.  
List and total any such amounts in the following chart.  If necessary, list additional entries on a separate 
page. 
 Name of 


Creditor 
Property Securing the Debt  1/60th of the Cure Amount 


a.   $  


b.   $  


c.   $  
     


Total:  Add Lines a, b and c   
 


 
 
 
 
 
 
$ 


44 
Payments on prepetition priority claims. Enter the total amount, divided by 60, of all priority claims, such 
as priority tax, child support and alimony claims, for which you were liable at the time of your bankruptcy 
filing.  Do not include current obligations, such as those set out in Line 28.    $ 


45 


Chapter 13 administrative expenses. If you are eligible to file a case under chapter 13, complete the 
following chart, multiply the amount in line a by the amount in line b, and enter the resulting administrative 
expense. 


a. Projected average monthly chapter 13 plan payment. $  
b. Current multiplier for your district as determined under schedules issued 


by the Executive Office for United States Trustees.  (This information is 
available at www.usdoj.gov/ust/ or from the clerk of the bankruptcy 
court.) x  


c. Average monthly administrative expense of chapter 13 case  Total: Multiply Lines 
a and b 


 


$ 


46 Total Deductions for Debt Payment. Enter the total of Lines 42 through 45. $ 


Subpart D: Total Deductions from Income 


47 Total of all deductions allowed under § 707(b)(2). Enter the total of Lines 33, 41, and 46.   $ 



http://www.usdoj.gov/ust/
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Part VI. DETERMINATION OF § 707(b)(2) PRESUMPTION 


48 Enter the amount from Line 18 (Current monthly income for § 707(b)(2))  $ 


49 Enter the amount from Line 47 (Total of all deductions allowed under § 707(b)(2)) $ 
50 Monthly disposable income under § 707(b)(2). Subtract Line 49 from Line 48 and enter the result $ 


51 60-month disposable income under § 707(b)(2). Multiply the amount in Line 50 by the number 60 and 
enter the result. $ 


52 


Initial presumption determination. Check the applicable box and proceed as directed. 


 The amount on Line 51 is less than $7,025* Check the box for “The presumption does not arise” at the top of page 1 
of this statement, and complete the verification in Part VIII. Do not complete the remainder of Part VI. 


 The amount set forth on Line 51 is more than $11,725*. Check the box for “The presumption arises” at the top of 
page 1 of this statement, and complete the verification in Part VIII. You may also complete Part VII.  Do not complete 
the remainder of Part VI. 


 The amount on Line 51 is at least $7,025*, but not more than $11,725*. Complete the remainder of Part VI (Lines 
53 through 55). 


53 Enter the amount of your total non-priority unsecured debt $ 
54 Threshold debt payment amount. Multiply the amount in Line 53 by the number 0.25 and enter the result. $ 


55 


Secondary presumption determination. Check the applicable box and proceed as directed. 


 The amount on Line 51 is less than the amount on Line 54. Check the box for “The presumption does not arise” at 
the top of page 1 of this statement, and complete the verification in Part VIII. 


 The amount on Line 51 is equal to or greater than the amount on Line 54. Check the box for “The presumption 
arises” at the top of page 1 of this statement, and complete the verification in Part VIII.  You may also complete Part 
VII. 


Part VII: ADDITIONAL EXPENSE CLAIMS 


56 


Other Expenses. List and describe any monthly expenses, not otherwise stated in this form, that are required for the health 
and welfare of you and your family and that you contend should be an additional deduction from your current monthly 
income under § 707(b)(2)(A)(ii)(I).  If necessary, list additional sources on a separate page. All figures should reflect your 
average monthly expense for each item.  Total the expenses. 
 
 Expense Description Monthly Amount 
a.  $  
b.  $  
c.  $  
 Total:  Add Lines a, b and c       $ 


 


Part VIII: VERIFICATION 


57 


I declare under penalty of perjury that the information provided in this statement is true and correct.  (If this is a joint case, 
both debtors must sign.) 
 


Date: _________________        Signature: ________________________ 
                     (Debtor) 


Date: _________________ Signature: ________________________ 
                 (Joint Debtor, if any) 


 


 
*Amounts are subject to adjustment on 4/01/13, and every three years thereafter with respect to cases commenced on or after the date of adjustment. 
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		Charity: 

		Debt: 

		Secure: 

		Future: 

		Name: 

		1: 

		2: 

		3: 



		Property: 

		1: 

		2: 

		3: 



		Amt: 

		1: 

		2: 

		3: 



		Taxes: 

		1: Off

		2: Off

		3: Off



		Ttl: 



		Othr: 

		Name: 

		1: 

		2: 

		3: 



		Property: 

		1: 

		2: 

		3: 



		Amt: 

		1: 

		2: 

		3: 



		Ttl: 





		Priority: 

		Admin: 

		Project: 

		Multiplier: 

		Ttl: 



		C: 

		Ttl: 





		Ttl: 



		Exc: 

		Deduct: 

		Food: 





		Determin: 

		Income: 

		Disposable: 

		Monthly: 

		60month: 





		Initial: Off

		Debt: 

		Unsecured: 

		threshold: 



		Second: Off



		Expense: 

		Othr: 

		Descpt: 

		1: 

		2: 

		3: 



		Amt: 

		1: 

		2: 

		3: 



		Ttl: 





		Date: 

		Sign: 



		Presumption: 

		What: Off



		Case: 

		Num: 



		Homeland: 

		Defense: 

		Release: 

		Date: 







		Active: 

		Duty: 

		Release: 

		Date: 







		Spouse: 

		Income: 

		UnEmp: 

		Wages: 

		Farm: 

		Property: 

		Interest: 

		Pension: 

		Regular: 

		SSA: 

		Othr: 

		SubTtl: 





		Button: 

		Print: 

		Reset: 

		SaveAs: 



		JointDebtor: 

		Date: 

		Sign: 















REESE W. BAKER


Reese W. Baker is the managing principal of Baker & Associates.  Mr. Baker has been practicing
in the bankruptcy area since the mid 1980's.  He is board certified by the Texas Legal Board of
Certification in Business and Consumer Law and by the American Board of Certification in Business
Bankruptcy Law.  His firm is located in Houston and handles consumer and business cases.  Mr.
Baker has been involved in  over 5,000 cases and has managed national cases and small consumer
cases.  He has recently argued two cases before the Fifth Circuit on bankruptcy issues and has
another case currently pending before the Fifth Circuit.  He is involved in many community projects,
including a member of the board of one of the largest non-profit radio stations in the country.  Mr.
Baker is a member of the NACBA  


email: reese.baker@bakerassociates.net





		Page 1






 


JANET S. CASCIATO-NORTHRUP
HUGHES WATTERS ASKANASE LLP


Three Allen Center
333 Clay, 29th floor


Houston, Texas 77002


EDUCATION:
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Law Office of Janet Casciato Northrup, Houston, TX 1996 to 2006
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Chapter 7 Panel Trustee, Southern District of Texas (Houston and Galveston Divisions) 1986 to present
Chapter 7 Panel Trustee, Western District of Texas (Midland - Odessa Division) 1995-2005
State Bar of Texas
Licensed in the Federal District Court for the Southern, Western, Eastern and Northern Districts of Texas
National Association of Bankruptcy Trustees
Houston Bar Association
Houston Association of Debtors Attorneys
Board Certified, Consumer Bankruptcy Law - Texas Board of Legal Specialization 1987 to present
Board Certified, Consumer Bankruptcy Law - American Bankruptcy Institute 1992 to present
Co-Chairman of the Consumer Bankruptcy Advisory Committee for the Southern District of Texas
Certified Mediator, Texas Association of Mediators
Texas Board of Legal Specialization- Member of the Bankruptcy Law Exam Commission – 2007, 2008,
2009


 LAW RELATED PUBLICATIONS, ACADEMIC APPOINTMENTS AND HONORS
Speaker and Author, UT Annual Bankruptcy Conference, 1998, 1999, 2000, 2001, 2003, 2005, 2008


Member of planning committee, speaker, and author for State Bar of Texas Advanced Consumer Bankruptcy
Course, 1997, 1998, 1999, 2002, 2003, 2004, 2005,2006, 2007, 2009.
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Director, author and speaker at the Annual Consumer Bankruptcy Bench Bar for the Southern District of
Texas, 2002, 2008


Annual International Bankruptcy Law Seminar, 2005, 2007, 2008, 2009


Member of the Planning Committee for the University of Houston Consumer Bankruptcy Seminar – 2006,
2008, 2009.







Speaker and Author Bankruptcy Bench Bar-Statewide, 2007, 2009


Speaker and Author: “Improving Client Intake With The Ultimate Client Packet”  University of Houston
Consumer Bankruptcy Seminar - One Year After BACPA- 2006


Speaker and Co Author of Domestic Support Obligations-Super Priority and Other Related Issues After
BACPA – State Bar of Texas Advanced Consumer Bankruptcy Seminar-2006;  Houston Association of
Debtor’s Attorney’s-2007, HACBA, 2009


Speaker:  Association of Woman Attorneys- Bankruptcy after BACPA, 2006


Speaker:  Galleria Rotary Club- Bankruptcy after BACPA, 2007


Speaker and Co-Author of Bankruptcy Mediation- Houston Bar Association-2007; HADA-2007, Mediator
Simnar.


“Super Lawyer” by Texas Monthly 2004 - 2009


VOLUNTEER PROGRAMS:


Houston Bar Association Χ         Houston Volunteer Lawyers Program Legal Lines


Dispute Resolution Center of Harris County, Texas


Rider and Participant in MS-150, 2000-2009








Judy A. Robbins
Assistant United States Attorney
919 Milam, Suite 1500
P.O. Box 61129
Houston, Texas 77208
(713) 567-9510
judy.robbins@usdoj.gov


 University of Houston   B.A. History   1979


 University of Houston Law Center   J.D.   1982


 Assistant United States Attorney for the Southern District of Texas.   1992 - present
Represented various federal agencies, including the Department of Education, in
bankruptcy court for the past 18 years.
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MEANS TESTING


Diane Livingstone Janet S. Northrup
Elizabeth Dodson Chapter 7 Trustee 
U.S. Trustee’s Office                                                Hughes Watters Askanase, LLP 


The Office of the United States Trustee—Houston Office provided most information.







Means Test Forms 


Taken directly from statutes


Make sure it’s the proper/latest version
http://www.uscourts.gov/bkforms/bankruptcy_forms.html


Beware of default settings in software







Timing of Filing…
File Means Test (MT) with Petition


Part of Schedule I & J
If not filed 


w/i 45 days of petition date Automatically 
Dismissal 
may be dismissed sooner on U. S. Trustee’s 


(UST) motion
Continuance of 341 Meeting







Cross-Check Financial Data


Trustee & UST cross-check data
Cross checking MT with: 


Most recently filed tax returns
Bank statements up to petition date
Documentation:


“certain expenses”
“special circumstances”







Cross-Check Financial Data - continued


Cross check MT with:
60 day check stubs 
Schedules & SOFA 
Statement of Intent 
Documents filed by debtor 
Debt repayment plan prepared in credit 


counseling session







Judges
U.S. Trustee & 
Bankruptcy 
Administrator
See § 707(b)(6).


General grounds
of abuse: totality 
of circumstances 
and/or bad faith;
§707(b)(3)


Any
Party in 
Interest


Judge
U.S. Trustee 
& 
Bankruptcy
Administrator
See § 707(b)(6).


NO ONE
See §707(b)(7)(A).


Presumption of
Abuse; §707(b)(2)


Debtors’ income 
combined above
Median


Debtor’s income at or 
below median but
Debtor’s & non-filing
spouse’s income 
combined above
median


Income 
combined at 
or
below the 
median


Standing to File §707(b) Motions







UST Presumed Abuse Procedures


Review documents
Inquiry letter requesting additional documents
Question debtor at 341
10 Day Statements (from conclusion of 341)


In most cases not filed
If filed (3 options):


“Presumption Arises” (debtor checked box & UST agrees)
“Presumption Arises” (debtor did not check box & UST 
disagrees)
“No Presumption Arises”
“Don’t have enough info yet”







Presumed Abuse Procedures - continued


If “Presumed Abuse”, UST has 30 days to file:
707(b)(2) Motion or
Declination Statement


If Declined, UST, Judge or Party in Interest can 
raise Presumed Abuse


All parties retain full 60 days to bring 707(b)(3) 
action


“totality of circumstances”
“bad faith”







Below Median Income


Presumption never applies: 
If debtor’s household income is below median for 


state in which he lives & 
size of family


Most cases are below median


If Below Median Complete 1st Part of 
MT only. 







Primarily Consumer Debt


Included: 
Debts incurred primarily for personal, family, or household 
purposes. § 101(8) 


Primary Residence Mortgage


Not Included:
Most Tax Liabilities 


Complete MT if debts are primarily consumer debts: 
B22B in Chapter 11 or 
B22C in Chapter 13 even if not primarily consumer debt


Must be consistent with Schedules 
Documentation: provide to Trustee at 341







Veteran’s Declaration
Line 1


Veteran:
Disabled 30% or more. 38 U.S.C. §3741(1) or
Discharged/released from active duty for 


disability incurred or aggravated in line of duty
AND


Debts: 
Debt incurred primarily while on active 


duty/homeland defense
.1







Reservists & National Guards
Line 1C


Included:
Members of reserve component of Armed forces or
Members of National Guard 


At least 90 days or
Perform homeland defense activity


Temporary Exclusion Period:
During active duty or homeland defense and
540 days thereafter


Filing: 
Within 14 days after exclusion period ends







Marital Filing Status
Line 2


Unmarried
Married (but separated not filing jointly)


Requires representation 
Of legal separation or
That separation was not to beat MT


Married Not Filing Jointly
Married Filing Jointly


UST’s Position: If legally separated filing joint 
petition only one household for expense 
purposes







Six Months Historical Figures


Looks back 6 months
ending with last day of the month before month of 
filing


May not match Schedule I


Should not:
Rely exclusively on Debtor’s representations


Review documents


Extrapolate from 60 day pay stubs
Review 6 months income 







Income
Line 3


Gross Wages 
Included:


Income before deductions
All income whether or not taxable 
Pay/shift differentials
Overtime
Bonuses 







Business Income
Lines 4 - 5


UST’s Position: 
Only ordinary & necessary expenses


Must be reasonable 
Expect request for supporting documents


Not non-cash expenses 
Depreciation


Line C should never be a negative number







Interest, Dividends, Royalties
Line 6


No de minimis exception


Included:
dividends automatically reinvested
cash dividends







Pensions and Retirement Income
Line 7


Included:
Annuities
State/Local Government Retirement
401(k) 
IRA Distributions 


But see In re Zahn, 391 B.R. 840 (8th Cir. 2008).


Not Included:
Social Security benefits 
403(b)—Texas Teacher’s Retirement Plan







Regular Amounts Paid for Household Expenses
Line 8


Payments Included:
from roommates, partners, parents, relatives even if not 
living with debtor
made directly to creditors on behalf of debtor (rent, car 
payments, insurance, tuition, etc.)
made monthly, quarterly, annually, etc.
Even if no written agreement


Not included:
payments from non-filing spouse whose income is 


already included in Column B







Unemployment Compensation
Line 9


UST’s position:
Unemployment compensation IS included 


Debtor must disclose amount even if disagree







“Catch All” Income
Line 10


Included:
Gambling Winnings
Cash Gifts (not otherwise regular contributions) 
Litigation Proceeds
Trust Income
Veteran’s Disability
Non-SSI Disability Payments


Not Included: 
SSA Benefits 


Retirement
Survivors
Disability
SSI


Tax Refund
Loan Proceeds







“Current Monthly” Income
Lines 11 - 13


Included: All income from all sources, even if 
not taxable, obtained within 6 months before 
filing







Applicable Median Family Income
Line 14


State of residence at filing


If married + 2 households use median figures 
for where most members of household reside


If no majority use state of spouse with highest 
income


See http://www.usdoj.gov/ust/







Applicable Median Family Income
Line 14 - continued


“Household size” generally includes:
Debtor
Spouse (but not if box 2b checked) 
Dependents (defined by IRS)
Considers:


Census Bureau’s Family Income Figures &
IRS national expense standards.  


Some reasonable exceptions.
“Dependent”: 


“qualifying child” or
“ qualifying relative”


See IRS Publication 501 (Exemptions, Standard Deduction and Filing 
Information).







Application of 707(b)(7)
Lines 15


If below median income check “presumption 
does not arise”


Sign verification You’re done!


Majority: below median income
Presumption can never be against them
May still be subject to (b)(3) motion by UST or 
court action







Application of 707(b)(7)
Lines 15 - continued


If above median income Fill out rest of MT
Presumption may not arise


If data shows “above” Amend MT to provide 
“expense” data







Calculation of CMI for 707(b)(2)
Lines 16 -18


Include ALL income of non-debtor spouse 
May adjust or back out some expenses of 
non-debtor spouse
Should not “back out” amounts if they are 
claimed as expenses elsewhere on MT







Calculation of CMI for 707(b)(2)
Lines 16 -18 - continued


Adjust for non-debtor spouse’s expenses: 
DSO
Student Loan Payments 
Withholding Taxes
Debt Payments 


On which only non-debtor spouse is liable
But not community debt (presumption)  
“contribution” on Line 8


401k Contributions/Loan Repayments







Expenses


UST’s Position:  
CMI Expenses


Going Forward 
Looking Back


6 months 
Tax Returns 







Expenses
National Standards – Food, Clothing, etc.
Line 19


Very inclusive but not exhaustive:
School Lunches
Meals at home and away


What if expenses are higher for 
food/clothing?  See Line 39.







Local Standard-Housing and Utilities (non-
mortgage)
Line 20A


County Specific
If Multiple-County Households see previous slides


Housing Included:
Maintenance & Repair
HOA Dues
Condo Fees







Local Standard-Housing and Utilities (non-
mortgage)
Line 20A - continued


Utilities Included: 
Gas
Electricity
Water
Fuel Oil
Bottled Gas
Trash and Garbage Collection
Wood & Other Fuels
Septic Cleaning 
Basic Telephone & Long Distance Service


What if expenses are higher for home energy? See Line 37.







Local Standards; Housing and Utilities 
(mortgage/rent)
Line 20B


Housing Included:
Mortgage


Principal 
Interest
Homeowner’s Insurance 
Ad Valorem Taxes


Lease  
Rent or IRS Standard 
Renter’s Insurance


County Specific
House Payment in Line 20B(b) should match Line 
42 (if 60+ months).







Local Standards; Housing and Utilities 
(mortgage/rent)
Line 20B - continued


Debtors get higher:
IRS standard or
Actual Mortgage Costs
No “Double Dipping”
Beware of §707(b)(3)


IRS Standard: “Floor & Ceiling” for Rent Expense
Surrendered Property: 


UST’s Position: 
Not Included: Mortgage Payment
Included: IRS Standard


Case Law:
Not Included: Mortgage Payment 


In re Gonzalez, 388 B.R. 292 (Bankr. S.D. Tex. 2008). 
In re Leary, 2008 WL 1782636 (Bankr. S.D. Tex. 2008). 







Local Standards; Housing and Utilities 
(mortgage/rent)
Line 20B - continued


Only ONE Mortgage/Rent Payment Per 
Household


Even if 2 separate households
No vacation homes (Line 42)


UST’s Position: If NO mortgage/rent payment 
obligation NO allowance 


Living with relative long period of time
In re Rezentes, 368 B.R. 55 (Bankr. D. Haw. 2007) 


Debtors w/ 4 minor children moved from 2 BR home to parent’s 
home; paid $300.00/mo but disallowed $2000.00 std deduction


Military/employer paid housing 
Deduct non-mortgage portion on Line 20A if paid by debtor







Housing Adjustment
Line 21


If division of housing standard between Line 20a 
& Line 20b doesn’t accurately reflect IRS 
housing allowance 


state why and
state amount


This is an Exception, Not a Rule 







Local Standards; Transportation (Operating)
Line 22


Same venue rules apply as with housing


Get an “operating” expense even without 
vehicle (but limited to “zero” vehicles)


Get operating costs for up to 2 operating 
vehicles 







Local Standards; Transportation (Operating)
Line 22


Applies if vehicle is
Owned outright
Leased 
Secured 
Not Owned but Pay Operating Expenses
Licensable “street ready”


Included:
Gas
Oil
Tires


If operate vehicle older than 6 years and/or 75,000+ miles get 
additional $200 vehicle operating expense per vehicle for up to 2 
eligible vehicles


See In re McGuire, 2006 WL 1527146 (Bankr. W.D.Mo. June 1, 2006)
Only if no lien
Does not apply to lease 







Local Standards; Transportation (Ownership)
Line 23 and 24


National standards
“Stackable”:


1st vehicle: $489.00
2nd vehicle: $489.00
No more than 2


Claim ownership expense on vehicle with no 
purchase or lease payment obligation even if 
vehicle is:


Paid off
Borrowed: not owned but pay operating expenses 
See In re Tate, 571 F.3d 423 (5th Cir. 2009).







Local Standards; Transportation (Ownership)
Line 23 and 24


Beware of software defaults 
Should be consistent with Schedules D & G & Line 42


If purchasing vehicle get higher of:
IRS Standard Amount or 
Payment on Line 42
No “Double Dipping”
See In re Hardacre, 338 B.R. 718 (Bankr. N.D. Tex. 2006); In re 
McGuire, 2006 WL 1527146 (Bankr. W.D.Mo. June 1, 2006).


Beware of §707(b)(3) claim


If leasing vehicle get IRS standard amount regardless of whether 
payments are actually higher or lower 


Ownership allowance not applicable to items designed without 
engine (e.g. campers, 5th wheels or trailers)







Taxes
Line 25


Look at pay stubs & tax returns 
Over or under withholding
Actual obligation if significantly different from 
withholding


Includes:
FICA
SS
Medicare
State & Local Taxes.


Not Included: Non-debtor spouse’s taxes 
“Back out” on Line 17







Mandatory Payroll Deductions
Line 26


Includes: 
Mandatory Retirement
Union Dues
Uniform Costs


Not Included: 
Voluntary 401(k) Contributions
401(k) Loan Payments
United Way or Charitable Contributions
Elective Insurance







Life Insurance
Line 27


Included: 
Term Life Only 


Not Included: 
Investment
Cash Value 
Life Insurance for Non-Debtor Spouse or 
Children


Should match Schedule J







Court Ordered Payments
Line 28


Included: 
Normal, ongoing:


Child Support
Alimony 
Restitution 


Not Included: 
Arrearages (Line 44)
Judgments (Line 44)
Purely Voluntary Payment (No Legal 
Obligation)
Payments to support another’s dependents







Education for Employment or for Physically or 
Mentally Challenged Child
Line 29


Employment Education Expenses: 
Must be as condition for employment
CLE 
Not lifetime learning/enrichment


Expenses for Challenged Children:
Health and welfare
Not otherwise provided by public school system
NO “double dipping” with Line 30 and/or Line 38







Childcare
Line 30


Includes:
Actual Expenses Only 
Babysitting
Nursery School
Daycare
Preschool


Must be “necessary for health and welfare”
May not include if 1 or both debtors are “stay at home 
parents”


Should be consistent with Schedule J







Health Care
Line 31


Includes: Unreimbursed actual out of pocket expenses for
Deductibles
Prescriptions 
Therapy
Co-pays


Not Included:
Health Insurance Payments (Line 34(a))
Flex Spending Accounts (Line 34)
Health Savings Payment  (Line 34(a))
Elective/Cosmetic Surgery 


Should be:
Consistent with Schedule J
Net of Reimbursements 


Must be: necessary for health & welfare







Telecommunications
Line 32


Included:
Cell Phone
Pager
Internet 


Must be: Necessary for:
Health and Welfare” or 
Production of Income


No Double Dipping with Business Expenses (Line 4)


Not Included:
Basic Telephone and Long Distance Service (Line 20A).


Cable/Satellite 
UST’s Position: Generally not allowed unless 


Necessary for Health and Welfare or 
Production of Income and 
Documented







Health Insurance, Disability, 
Health Savings Accounts
Line 34


Actual expenses for:
Debtor
Spouse
Dependents


Should match:
Schedule J and
Pay Stubs







Continued Contributions to Care of Household 
or Family Members
Line 35


Must be:
Continued: Historical Basis
Actual Expenses: Not Anticipated  
Reasonable & Necessary: Not Elective
For elderly, chronically ill, or disabled person:


Living with Debtor or member of immediate family and
Parent
Grandparent
Sibling
Children
Grandchildren


Unable to pay own expenses
Expect to provide proof







Protection Against Family Violence
Line 36


Included:
Ongoing expenses related to real threat
Legal costs related to restraining orders (may 
qualify)


Not Included: 
Home security system costs in every case


Confidential: Nature of expense 
Not Confidential: Amount







Additional Home Energy Costs
Line 37


To the Extent that…


Average Monthly Expenses > Line 20A


Unlimited
Must be “necessary and reasonable”


Requires documentation
Submit documents to trustee at 341 
Should include 12 months







Education Expenses for Dependent Children
Line 38


Included:
Public, Private, and Home Schooling 


Elementary 
Secondary 


For Children 18 years or younger
Up to $125.00 per child
Reasonable & Necessary 
Provide Documentation to Trustee at 341


Not Included:
Preschool
College
School Lunches (Line 19)


No double dipping with Line 30







Additional Food and Clothing
Line 39


Capped at additional 5% per food/clothing subcategory 
per household


Food and clothing portion of IRS standard numbers 
broken out on website


Must be actual, not anticipated


Exception not rule


Could cover special dietary/allergy restrictions


Documentation: Provide to Trustee at 341







Charitable Contributions
Line 40


Must be “continuing”: historically supportable


Should be consistent with:
SOFA Q.7
Tax Returns


UST’s Position: subject to 15% of gross income cap of 
§§ 548(a)(2) and 1325(b)(2)(A)







Future Payments on Secured Claims
Line 42


Included: 
Total payments coming due in 60 months


60
Payments on Toys & Luxury Items (§707(b)(3))


Not Included: Payments for Leased 
Property
UST’s Position: no expense allowance if 
surrendering collateral
Should track Schedule D







Future Payments on Secured Claims
Line 42 - continued


If Variable Rate Use Loan 
Rate/Payment on petition date


If Balloon w/i 60 months 


All Payments + Balloon
60







Past Due Payments on Secured Claims
Line 43


Must be: “necessary for support of debtor 
and/or dependents”
Not Included: “catch up” payments on 
toys/luxury items
UST’s Position: not allowed if 
surrendering collateral







Priority Claims
Line 44


Included:
Attorney’s Fees (only in Ch. 13)
Taxes
Child Support
Alimony 
Past due amounts only


Not Included:
Ongoing Payments (Line 28)
Student Loans 


Not Priority Claims
Do not Include expense in MT 







Chapter 13 Administrative Expenses
Line 45


Included: some costs of Chapter 13 
Projected average monthly Chapter 13 plan payment 
determined by income


Line 18 - Lines 19-44 Expenses 


Multiplier depends on district 
http://www.justice.gov/ust/eo/bapcpa/20091101/bci_data/ch13_exp_mult.htm#TX


Southern District of Texas: 6.02% after 11/01/09


Attorney’s Fees
Must be: eligible for Chapter 13 


§707(b)(2)(A)(ii)(II)







Determination of Presumption
Line 46 - 55


Monthly Disposable Income (“MDI”)
Line 18 Income - Line 47 Expenses = MDI 


MDI x 60


If MDI < $109.58 presumption never arises


If MDI > $182.50 presumption always arises







Determination of Presumption
Line 46 - 55


If MDI = $109.58 to $182.50 
If payments over 60 months will fund > 25% dividend 


presumption arises


Bad Faith: manipulation of Schedule F Debt to 
“beat” presumption. See §707(b)(3)







Other Expenses
Line 56


“Wildcard”
Not factored into “presumption” analysis
UST may consider in deciding whether to file Motion 
to Dismiss


Reasonable and necessary expenses 
For “health and welfare”
Of debtor and/or dependent


Documentation: Provide to Trustee at 341







Verification
Line 57


Both debtors must sign


Expect to amend if income is over median
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RECENT LEGISLATION AND
ADMINISTRATIVE DISCHARGE OPTIONS FOR STUDENT LOANS 
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I. Overview


A. College Cost Reduction and Access Act of 2007 (“CCRAA”)


1.   Income Base Repayment Plan (“IBRP”)


2.   Public Service Loan Forgiveness (“PSLF”)


              a.     Affects borrowers working in various government agencies and non-
          profit entities


              b.     Retroactivity and funding


B.        High Education Opportunity Act of 2008 (“HEOA”) effective July 1, 2010


1.  Disability Discharge (“TPD”)


 a.     New definition of disability


             b.    Elimination of conditional discharge period


 c.     New Veteran’s disability discharge


C. Student Aid and Financial Responsibility Act of 2010 (“SAFRA”)


1.    Included in the Health Care and Education Reconciliation Act of 2010
       signed on March 30, 2010


2.    Eliminates federally-insured student loans (“FFEL”)


3. Increases borrowing limits on direct loans. 


4.    Direct loans to be serviced by Title IV Agencies (“TIVAs”)


a.   Five approved servicers, including SALLIE MAE
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b.   All servicing functions must be performed by employees in the U.S.


5. Amends Income Based Repayment Program (“IBR”)


a.    Effective July 2014 for new borrowers only


b.   Caps loan payments at 10% of discretionary income.


       c.   Reduces repayment period from 25 to 20 years.  


II. Dischargeability of Student Loan Debt    
             
A. Section 523 of the Code contains several exceptions to discharge that reflect


Congress’ determination “that the creditors’ interest in recovering full payment of
debts ... outweighed the debtors interest in a complete fresh start.”  Grogan v.
Garner, 498 U.S. 279, 286 (1991).  One such exception is student loan debt.  Section
523(a)(8) provides that a discharge under section 727, 1141, 1228(a), 1228(b) or
1328(b) of this title does not discharge an individual debtor from a debt unless
excepting such debt from discharge would impose an undue hardship on the debtor
and the debtor’s dependents for  


(A)(i) an educational benefit overpayment or loan made, insured or guaranteed by a
governmental unit, or made under any program funded in whole or in part by a
governmental unit or non-profit institution, or (ii) an obligation to repay funds
received as an educational benefit, scholarship or stipend; or 


(B) any other educational loan that is a qualified education loan, as defined in section
221(d)(1) for the Internal Revenue Code of 1986, incurred by a debtor who is an
individual.


B.  Fifth Circuit in United States Department of Education v. Gerhardt, 348 F.3d 89 (5th


Cir. 2003) expressly adopted the three part test of Brunner v. New York State Higher
Education Service Corp., 831 F.2d 395, 396 (2  Cir. 1987).  The Brunner testnd


requires a three-part showing: (1) that the debtor cannot maintain, based on current
income and expenses, a “minimal” standard of living for himself and his dependents
if forced to repay the loans; (2) that additional circumstances exist indicating that this
state of affairs is likely to persist for a significant portion of the repayment period of
the student loan; and (3) the debtor has made good faith efforts to repay the loans. 


C.  Focusing on the third prong, many Courts have considered Debtor-Plaintiff’s
willingness to participate in the Department of Education’s administrative discharge
programs.  ECMC v. Jesperson, 571 F.3d 775, 782 (8  Cir. 2009)(Debtor’s lack ofth


knowledge of ICRP option until adversary proceeding evidence of a less than good
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faith effort to repay student loan debt);  In re Spence, 541 F.3d 538, 545 (4  Cir.th


2008)(Deferment of student loan not sufficient to demonstrate good faith if not
followed by one payment or effort to work out reasonable payment plan); In re
Barrett, 487 F.3d. 353, 363 (6  Cir. 2007)(decision to forgo ICRP not per seth


indication of lack of good faith but probative of intent to repay);   ECMC v. Mason,
464 F.3d 878, 885 (9  Cir. BAP 2006)(Court erred in finding good faith when Debtorth


failed to pursue ICRP).


D. Texas Cases.   In re White, 2008 WL 5272508 (E.D.Tx. 2008) (Rhodes, J)(Failure
to participate in ICRP does not prevent debtor from satisfying good faith prong of
Brunner); In re Gil, 2008 WL 155544 (E.D.Tx. 2008)(Rhodes, J)(Debtor’s failure to
apply to ICRP and other programs factor in determining good faith); ECMC v.
Young, 376 B.R. 795, 801 (Bankr. E.D. Tx. 2007)(Schell, J)(failure to consider
programs such as ICRP indicates lack of good faith); Jones v. Bank One Texas, 376
B.R. 130, 142 (Bankr. W.D.Tx 2007)(Failure to participate in ICRP not per se lack
of good faith but probative on issue); Pratt v. ECMC, 2007 WL 951543 (S.D.Tex.
2007)(Rainey, J)(debtor’s failure to seek a reduced payment plan through ICRP
demonstrates a lack of good faith); Russ v. Texas Guaranteed Student Loan Corp.,
2007 WL 988052 (Bankr. N.D. Tex. 2007)(Houser, J.)(Debtor’s failure to attempt
to renegotiate the terms of her student loan or pursue ICRP evidences a lack of good
faith).


III. Types of Loans 


A. Loan Programs not financed by the Department of Education:


1. HEAL loans: made by banks and other financial institutions such as the 
Student Loan Marketing Association (Sallie Mae) and guaranteed by U.S. Public
Health Service for student in the health professions.  


a. As of September 30, 1998, new HEAL loans to student borrowers were
discontinued.  There are still a significant number of HEAL loans in
repayment. 


b. Dischargeability controlled by 42 U.S.C. § 292f(g) - standard is
“Unconscionability.”  May be able to consolidate HEAL loan with a Title IV
loan and thereby reduce the burden of proof to “undue hardship.” 


2. Private Loans - “alternative student loans”


a. No federal regulatory limit on interest rates.


b. No regulatory limit on loan amount.







4


c. Intended to fill the gap when Title IV loan insufficient
. 


d. Post BAPCPA subject to the discharge provisions of 11 U.S.C. §523(a)(8)(B)
- previously unsecured


e. Repayment terms controlled by note holder


3. Scholarships with potential repayment obligations


B. Loan Programs financed by the Department of Education under Title IV of the
Higher Education Act (HEA) of 1965 (“Title IV Loans”)


1. Federal Family Education Loan Program (“FFEL”).  Eliminated by SAFRA.


      a. FFEL loans are made by financial institutions as well as some State agencies.
Most FFEL loans are sold on the secondary market. Sallie Mae holds about
40% of all outstanding FFEL loans.  Amount of loan and interest rate set by
regulations.


b. FFEL loans are directly guaranteed by State agencies or private non-profit
organizations and are reinsured by the Department of Education.        


     c. FFEL loans include Stafford Loans to students; PLUS Loans (Parent  Loan
for Undergraduate Students) and consolidation loans.


d. Limitation on loan amounts for Stafford loans.  PLUS Loans capped by the
cost of attendance less financial aid received by the student.  


2. William D. Ford Federal Direct Loan Program


a. Direct Loans are made by the Department of Education


b. Direct loans include Stafford Loans to students; PLUS Loans and
Consolidation loans.


c. Limitation on loan amounts for Stafford loans.  PLUS Loans capped by the
cost of attendance less financial aid received by the student.  


   
3. Perkins Loans


a. Loans made by post-secondary institutions to students from a revolving  loan
fund capitalized by federal funds from the Department of Education and
matching institution contribution.
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b. As with FFEL and Direct loans, amounts and interest rate set by regulations.


c. Though not guaranteed by the Department of Education, may be  assigned to
Education after a protracted period of default.


4. How do you determine what type(s) of loan your client has?  


a. 1-800-4-FED-AID


b. National Student Loan Data System www.nslds.ed.gov (PIN  needed)


                               c. Texas Guaranteed Student Loans: (800) 845-6247


IV. Repayment Plans


A. Standard Repayment (10 years) (FFEL, Direct and Perkins).


1. Payments can be level or graduated but no payment larger than 3x other
payments. 


2.  For Perkins, repayment is limited to 10 years except low income borrowers can
extend up to 20 years.


B. Extended Repayment (up to 30 years)(Direct & FFEL).


1. Payments level or graduated.


2. No payment larger than 3x other payments.
    


C.     Consolidation Loans


1. Borrowers can obtain a Consolidation Loan from a FFEL lender or from the
Department of Education to pay off qualifying education loans, usually over
substantially longer terms, based on loan amount.  Interest rate on the
Consolidation Loan is the weighted average of rates on the outstanding loans at
the time the Consolidation Loan is made.


2. Borrowers with an outstanding Direct Loan are eligible for a Direct
Consolidation loan.  Other borrowers must first attempt to obtain a FFEL
Consolidation Loan from an FFEL Lender, but can obtain Direct Consolidation
Loan if they would qualify for income contingent repayment on a Direct Loan,
but cannot obtain a FFEL Consolidation Loan with income-sensitive repayment
terms.



http://www.nslds.ed.gov
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3. To apply for a consolidation loans, borrowers should contact FFEL lender  or for
a Direct Consolidation Loan, the Direct Loan servicing Center (800) 848-0970
or download  an application at: 
http://loanconsolidation.ed.gov/borrower/bapply.html.


   D. Income Contingent Repayment (“ICRP”)   34 C.F.R. § 685.209 (Direct Loans Only)
 


1. Any borrower in default can arrange to pay off any HEAL loan or Title IV loan
by a Direct Consolidation Loan with ICRP terms except parent borrowers (PLUS
or PLUS Consolidation loans).   


2. ICRP is a formula based approach to tailoring repayment burden to financial
ability. 


3. Borrower’s annual repayment amounts are based on amount of the outstanding
indebtedness and the income of the borrower and spouse.   


4. Payment over a term of up to 25 years.  Any amount not paid by the end of 25th


year is cancelled.  ICRP allows for negative amortization of the loan. 


5. Yearly recalculation.


6. Calculator:
 http://www2.ed.gov/offices/OSFAP/DirectLoan/RepayCalc/dlentry2.html
   


7. The IRS may treat the amounts of debt cancelled as income in the year
cancelled. Consider a provision in an agreed order specifying that any amount
remaining after completion of the 25 years plan is covered by the order of
discharge in the main bankruptcy case.  See also ECMC v. Jesperson, 571 F.3d
775, 782 (8  Cir. 2009)(cancellation results in taxable income only if the Debtorth


is solvent citing 26 U.S.C. § 108(a)(1)(B)).


E. Income Sensitive Repayment Plan (FFELP) “IRCP lite”


1. Payments not based on a formula as in IRCP, but set by agreement with the
holder of the loan; payments may vary, but no payment may be greater than 3
times any other payment.


2. Installment amount adjusted annually, based on borrower’s expected income.


3. Not all FFEL participants offer Income Sensitive Repayment.  For example, TG
offers “Reasonable and Affordable” repayment plans.  These plans vary by



http://loan

http://loan
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participant but do not offer negative amortization.  


F. Income Based Repayment Plan (“IBRP”) 34 C.F.R. § 685.211 (Direct); 34 C.F.R.
§682.215 (FFEL) 


1. Loan cannot be in default.  Not available for PLUS loans.  


2. Calculator: www.studentaid.ed.gov


 3. Recalculated yearly, based on income and family size but not loan amount.


4. Monthly payments are lower at the lower income levels than for ICRP.  15%  of
“disposable income” v. 20% of disposable income for IRCP (10% in 2014)


5. May result in longer payment term and/or more interest.


6. Cancellation after 25 years


7. Government will pay interest for the first three years of repayment if IBR
payment does not cover interest. 


V.    Administrative Discharge  - (FFEL, Direct and Perkins)  


A. Death - 34 C.F.R. § 682.402 (b)(1)(FFEL); 34 C.F.R § 685.212.(Direct); 34 C.F.R.
§ 674.61 (Perkins) 


1. If an individual borrower dies, or the student for whom a parent received a
PLUS Loan dies, the obligation of the borrower and any endorser to make any
further payments on the loan is discharged.


2. If a Consolidation loan was obtain jointly by a married couple, the amount of the
Consolidation loan that is discharged is equal to the portion of the outstanding
loan balance, as of the date of death, attributable to that borrower’s loans.  34
C.F.R. 682.402(a)(2)(FFEL only).  Direct loans have joint and several liability,
no discharge  upon death of co-maker.  Education no longer offers joint
consolidation loans.     


3. If PLUS loan obtained by two parents as co-makers, and only one of the
borrowers dies, the other borrower remains obligated to repay the loan. 


4. Upon certification of discharge, lenders are required to return all payments
received from the estate or paid on behalf of the borrower after date of death. 



http://www.studentaid.ed.gov

http://studentaid.ed.gov/PORTALSWebApp/students/english/IBR
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B. Total and Permanent Disability (TPD) - 34 C.F.R. 682.402(c)(FFEL); 34 C.F.R. §
685.213 (Direct); 34 C.F.R. § 674.61 (Perkins)


1.  New Rules Effective July 1, 2010. 


2.  New definition of “Total and Permanent Disabled”   34 C.F.R. § 682.200


a. Unable to engage in any substantial gainful activity by reason of any
medically determinable physical or mental impairment that can be expected
to result in death or expected to last not less than 60 months.


b. Determined by the Secretary of Veterans Affairs to be unemployable due to
a service-connected disability.


c. Previous definition: Unable to work and earn money because of an injury or
illness.


3. Elimination of 3 year conditional discharge.   Discharge granted subject to 3
year reinstatement period.


4. Veteran’s disability discharge


a. Submit VA determination that borrower is unemployable due to a service
connected disability.


b. No reinstatement period. 


5. Form available at:
www.ed.gov/offices/OSFAP/DCS/forms/disable.pdf.               


Practice point:


! Submit more than just the required form.  Attach a letter from your client’s
treating physician explaining in detail your client’s diagnosis and prognosis.


! A form denial letter will be sent regardless of the basis of the denial.  Follow
up immediately to determine the basis for the denial.  Denial could be based
upon a simple clerical error or a physicians’s failure to respond to a request
for information from the Department of Education.    


         
 C. Unpaid Refund   34 C.F.R § 402(l) (FFELP); 34 C.F.R. § 685.212(f) (Direct).


1. Borrowers who received FFELP or Direct loans may obtain a partial discharge
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of their loan obligations if the school they attended failed to make a refund that
would have been applied to reduce their loan balance.  


2. Form:
www.ed.gov/offices/OSFAP/DCS/forms/form.discharge.unpaid.refund.pdf


D. Closed School  34 C.F.R. § 682.402(d)(FFEL); 34 C.F.R. § 685.214 (Direct); 20
U.S.C. § 1087dd(g) (Perkins)


1. Borrowers who received FFELP, Direct and Perkins loans on after January 1,
1986 may qualify for a discharge of their obligation on those loans if they were
unable to complete their education because the school in which they (or for
parent borrowers, the students for whom the loans were received) were enrolled
closed.  


      
2. Relief includes refund of payments made on the loan, reinstatement of eligibility


for future Title IV student assistance and expunging of adverse information
disseminated on the loan to credit bureaus.


3. Form:  
www.ed.gov/offices/OSFAP/DCS/forms/form.discharge.school.closure.pdf


E. False Certification/Ability to Benefit - 34 C.F.R. §682.402(e)(FFEL); 34 C.F.R. §
685.215 (Direct)


1. Discharge available to borrower (or parent who received a PLUS loan) where
school attended falsely certified that the student, although lacking a  high school
diploma or GED, was nevertheless an “eligible student” because the student had
the ability to benefit from the training offered from the school. 


2. Form: 
www.ed.gov/offices/OSFAP/DCS/forms/form.discharge.false.certification.atb.pdf


            
F. False Certification/ Unauthorized Signature/ Identity Theft - 34 C.F.R. §


682.402(e)(B)(FFEL); 34 C.F.R. § 685.215 (Direct)


1. Discharge available for loan for a borrower whose loan application or
promissory note was signed by the school without the borrower’s authorization.


2. Form: 
http://www.ed.gov/offices/OSFAP/DCS/forms/form.discharge.unauthorized.
signature.unauthorized.payment.pdf


   



http://

http://
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G.  Loan Forgiveness Programs


1. Teacher Loan Forgiveness Programs 34 C.F.R §685.217


a. Borrower must be employed as a full-time teacher for 5 years in an eligible
school serving low income families.


b. Forgiveness up to $5,000.00.


c. Forgiveness up to $17,500 for “highly qualified math and science teachers “in
eligible secondary schools or special education 


d.   http://studentaid.ed.gov/PORTALSWebApp/students/english/cancelstaff.jsp


2. Public Service Loan Forgiveness   34 C.F.R. § 685.219


a. Broad range of federal, state and local jobs including military


b. Broad range of eligible loans including PLUS loans 


c. Borrower required to make 120 monthly payments on the loan under any of
the repayment plans on or after October 1, 2007.


d. Remaining balance forgiven.


e. http://www.finaid.org/loans/publicservice.phtml
  


 



http://www.finaid.org/loans/publicservice.phtml






ETHICS FOR THE BANKRUPTCY PARALEGAL
 AUGUST 19, 2010


 HUGH RAY
MCKOOL SMITH P.C.


Overview: Conflicting Duties. Ethical Issues, and Other Restrictions of Which Bankruptcy
Paralegals Should be Aware


• Trustee's Duty to Furnish Information to Parties of Interest
• Prohibition on Fee Sharing
• Requirements for Retention of Professionals
• Appearance and Representations By Non-Attorneys
• Unauthorized Practice of Law
• Bankruptcy Petition Preparers
• Prohibition Against Ex Parte Contacts
• Other Duties of the Trustee and Debtor in Possession


Trustee's Duty to Furnish Information to Parties of Interest


• Trustees are held to high fiduciary standards of conduct and are charged with protecting
the interests of all estate beneficiaries.


• As a fiduciary, the trustee owes the debtor's estate and its creditors a general duty of
loyalty.


In addition to the duty of loyalty, a trustee in a reorganization case is required to
exercise due care, diligence and skill as to both affirmative and negative conduct. The
standard or measure of care, diligence and skill that the trustee owes to the estate is
that of an ordinarily prudent person in the conduct of his or her private affairs under
similar circumstances. 7 COLLIER ON BANKRUPTCY ¶1106.02, at 1106.02(3).


• Under 11 U.S.C. § 704(a)(7) and § 1106(a)(1), a trustee shall, unless the court orders
otherwise, furnish information concerning the estate and the estate's administration as is
requested by a party in interest if two conditions are met:


(1) the information must concern the estate or the administration of the estate; and
(2)  the request must be made by a party in interest


• If these conditions are met, the trustee has a fiduciary duty to provide that information
while upholding the fiduciary duty to protect the interests of all estate beneficiaries.


• In re NWFX, Inc., 267 B.R. 118, 209 (Bankr. W.D. Ark. 2001) (holding that trustee who
knowingly and intentionally failed to furnish information requested by shareholder
breached fiduciary duty to party of interest).


• However, the trustee should not reveal information that is subject to a confidentiality
agreement or that is privileged or subject to work product doctrine.
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° Confidentiality agreement typically specifies what information is confidential or
not.  lf there is any doubt, it is very important to ask.


° Privileged information includes communications between trustee and his counsel
regarding the case. Work product includes legal analysis, strategy, and the like. If
there is any doubt, important to err on the side of


• Frequently disgruntled creditors will demand to know when they will be paid and
typically the answer to such questions will be "we do not know yet."


• For creditors committee representations, creditors may also call. Same rules regarding
confidentiality and privilege/work product should apply.


Prohibition on Fee Sharing 11 U.S.C. § 504


• Section 504 of the Bankruptcy Code prohibits the sharing of fees awarded pursuant to
Section 503(b)(2) or (b)(4) except among members or employees of the same firm.


°  Section 503(b)(2)grants administrative expense status for compensation under
Section 330(a)


Section 330(a) provides for the compensation of a trustee, examiner or a
professional employed under Section 327 (trustee's professionals) or Section
1103 (committee's professionals), as well as reimbursement of their expenses.


°  Section 503(b)(4) grants administrative expense status for the reasonable
compensation for legal or accounting services rendered to a person whose
expense is allowed under Section 503(b )(3)


• Section 503(b)(3) generally allows expenses for creditors making substantial
contributions to the estate, and the expenses of committee members.


• Paralegals as Independent Contractors:


° Bankruptcy courts have held that where paralegal is not an employee of law firm,
but is an independent contractor hired by lawyer to prepare bankruptcy petitions,
fee sharing was not permitted and prior court approval of paralegal's employment
was required under §327(a) because she was a professional hired by Debtor's
attorney. In re Tarasiak, 280 B.R. 791, 793 (Bankr. D. Mass. 2002).


° Professional v, Paraprofessional
• Professionals: Bankruptcy courts have held that paralegals involved in the


preparation of schedules is a professional person for the purposes of Section
§504 reasoning that the preparation of schedules are professional tasks. See In
re Bass, 227 B.R. 103, 108 (Bankr. E.D. Mich. 1998).
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• "The paralegal who prepared the schedules acted in more than a
paraprofessional capacity because the preparation of schedules is a very
important function of a bankruptcy case." Id.


• Paraprofessionals:


• Court held independent contractor, non-employee paralegal to be
paraprofessional and therefore entitled to share in fees because paralegal
was closely supervised by attorney as evidenced by attorney's attendance
at initial client meeting and review of all filed papers. In re Van Dyke, 296
B.R. 591 (Bankr. D. Mass. 2003).


• The Code provides that" .. . the court may award to a trustee, an
examiner, a professional person employed under §327 or §1102--
reasonable compensation for actual, necessary services rendered by the
trustee, examiner, professional person, or attorney and by any
paraprofessional person employed by any such person ... " 11 U.S.C.
§ 330(a)( 1)(A).


• Temporary Paralegals: In re Worldwide Direct, the Delaware bankruptcy court holds that
temporary attorneys and paralegals are considered "regular associates" for purposes of
Section 504(b)(1) and therefore require separate retention applications. In re Worldwide
Direct, 316 B.R. 637 (Bankr. D.Del. 2004).


° The court reasons that because temps are assigned on a long term basis, screened
for conflicts, expected to preserve confidentiality, and supervised in the same
manner as regular associates and paralegals, they are regular associates and the
firm could share in their compensation. Id. at 648.


• Generally, a finding of improper sharing of compensation results in a denial or
disgorgement of compensation.


Requirements for- Retention of Professionals


• If a paralegal is determined to be a professional by the court, as in In re Tarasiak, the two
requirements of Section 327(a) apply.


° Section 327(a)


• Disinterestedness;


• Hold or represent no interest adverse to the estate


• The problem with this provision in chapter 11 is that an attorney or accountant for the
prepetition debtor will often be a creditor of the estate. and may thereby be by definition
in a position of interest or adversity.


° Debtors may wish its existing professionals to continue the representation after
the chapter II petition is filed to expedite process and avoid familiarizing a new
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party with debtor's business. Debtor may also wish to take advantage of
established relationship and good rapport with existing professionals.


°  Section 1107(b) provides that a professional person is not disqualified for
employment by the debtor in possession solely because of previous employment
by or representation of the debtor.


° Case law has interpreted this to mean that counsel is not necessarily disqualified
to represent a chapter 11 debtor in possession merely because such counsel is a
creditor of the estate. 5 COLLIER ON BANKRUPTCY ¶ 84.03, at 84.03(3).


• Rule 2014(a) provides that employment of professional persons shall be allowed only on
application to the court stating specific facts showing:


° Necessity for employment;


° Name;


° Reasons for selection;


° Services to be rendered;


° Proposed compensation; and,


° Any connections with the debtor, the creditors or any other party in interest.


• A verified statement of the person to be employed setting forth the person's connections
with the debtor, creditors, or any other party in interest, their respective attorneys and
accountants is also required.


Appearance and Representations By Non-Attorneys


• Administrative Functions


The Fifth Circuit has held that the bankruptcy courts administrative functions may be
performed by authorized non-lawyers under Rule 9010(a) without offending the rule's
prohibition against the unauthorized practice of law. State Unauthorized Practice of
Law Comm. v. Paul Mason & Assocs., 46 F.3d 469, 472 (5th Cir. 1995).


Administrative functions include: attending §341 Meeting of Creditors, filing
proofs of claim, monitoring the status of the case, negotiating a reaffirmation
of debt in lieu of relinquishing collateral, and completing reaffirmation forms.
Id.


° Courts arc divided on whether non-lawyer may appear on behalf of debtor at §341
Meeting of Creditors and sending a paralegal or other nonlawyer may be a breach
of the attorney's duty to the client. 1 COLLIER ON BANKRUPTCY ¶ 8.02, at
8.02(d)(i).


Unauthorized Practice of Law
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• State rules, regulations, and opinions are utilized in determining what constitutes
unauthorized practice of law.  In re Guttierez, 248 B.R. 287, 294 (Bankr. W.D. Tex.
2000).


• Texas Government Code § 81.101(a) defines the practice of law as:


° The preparation of a pleading or other document incident to an action or special
proceeding or the management of the action or proceeding on behalf of a client
before a judge in court as well as a service rendered out of court, including the
giving of advice or the rendering of any service requiring the use of legal skill or
knowledge, such as preparing a will, contract, or other instrument, the legal effect
of which under the facts and conclusions involved must be carefully determined.


• Furthermore, Texas bankruptcy courts hold that "preparing bankruptcy documents and
giving advice regarding bankruptcy matters of necessity constitutes the practice of law.
Bankruptcy documents simply cannot be prepared without having to make legal
decisions. In re Guttierez, 248 B.R. at 294 (holding that 11 U.S.C. § 110 permits a
bankruptcy petition preparer only to "type" dictated or handwritten documents prepared
prior to the debtor seeking the assistance of the preparer, and that a reasonable fee for a
petition preparer's typing services could not exceed $50.00).


• Generally, courts have found the following to constitute the practice of law:


° Determining when to file bankruptcy;


° Deciding the chapter under which to file;


° Filling out forms or assisting debtors in completing the forms;


° Soliciting financial information and the preparation of schedules;


° Providing definitions of legal terms;


° Advising debtors which exemptions they should claim;


° Preparing motions and answers to motions;


° Advising debtors on dischargeability issues;


° Giving advice regarding the automatic stay;
° Correcting errors or omissions on the bankruptcy forms;


°  Advising clients as to various remedies and procedures available in the
bankruptcy system. 1 COLLIER ON BANKRUPTCY ¶ 8.02, at 8.02(d)(ii) (internal
citations omitted).


Bankruptcy Petition Preparers


• Section 110 of the Bankruptcy Code contains disclosure requirements for non-attorney
bankruptcy petition preparers and provides for civil remedies for failure to comply with
the obligations of the section, including turnover of fees, fines, actual and statutory
damages, injunctive relief and imposition of attorney's fees and costs. 11 U.S.C. § 110.
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• Section 110 of the Bankruptcy Code prohibits bankruptcy petition preparers from
offering legal advice or using the word legal in advertising. 11 U.S.C. § 110(e) and (f).


The use of the term "paralegal" in an advertisement is a violation of section 110(f)
because it improperly suggests that the preparer is offering legal services or insights.
In re Moore, 232 B.R. 1 (Bankr. D. Me. 1999).


• 2005 Amendments clarify that an employee of an attorney under direct supervision of
attorney does not fall under the definition of "bankruptcy petition preparer." 11 U.S.C.
§ 110(a)(1).


Prohibit ion Against Ex Parte Contacts


• Rule 9003(a) expressly forbids ex parte contacts with the court to insure that the
bankruptcy system operates fairly and that no appearance of unfairness is created.


° The rule applies to both district and bankruptcy court judges.


° The rule applies to all persons, not only attorneys. Moreover, an attorney may be
held responsible for conduct of non-lawyers under their supervision or agency,
including expert witnesses.


° In serving courtesy copies of pleading, good practice to address cover letter to
judge's case manager to avoid the appearance of an ex parte communication.


Other.· Duties of the Trustee and Debtor in Possession


• Section 1106 and Rule 2015 impose the following duties upon a trustee and the chapter
11 debtor in possession:


° Be accountable, for all property received and to file a complete inventory if the
court directs;


° Keep a record of receipts and disposition of money and property received;


°  If a purpose would be served, to examine proofs of claims and object to the
allowances of any claim that is improper;


° If the business of the debtor is being operated, to file with the court, the United
States trustee and applicable governmental agencies, periodic reports of
operations, including a statement of receipts and disbursements, and whatever
other information the court requires;


° File and send to the United States Trustee a quarterly report of disbursements
made during the quarter and a statement of the amount of the quarterly fee owed
pursuant to 28 U.S.C. § 1930(a)(6);


° Make a final report and file a final account of the administration of the estate with
the court;







Dallas 306291v1
7


° Give notice of the bankruptcy to every person holding money or property of the
debtor; and


° After consummation, to file an application for final decree.


• Additional duties of debtor in possession, the same duties imposed on any debtor.


°  Most important, the filing of a list of creditors and equity security holders, a
schedule of assets and liabilities, a schedule of current income and current
expenditures, a schedule of executory contracts and unexpired leases, and a
statement of financial affairs prepared as prescribed by Official Forms 6 and 7,
unless the court orders otherwise. §521(1) and Rule 1007


• Unofficial duties of the debtor in possession include:


° Closing out the prepetition books of account and open new books, effective as of
the date of filing;


° Closing out all prepetition bank accounts and open new ones, at only depositories
authorized by the bankruptcy court; all such new accounts should be in the name
of the debtor in possession;


° Notifying all landlords of the chapter 11 filing and of the change in tenant from
the debtor to the debtor in possession;


° Contacting the Internal Revenue Service and establish new payroll withholding
accounts. Thereafter, fund those accounts as mandated by the internal Revenue
Service and report all deposits as made;


°  Transferring insurance coverage to the name of the debtor in possession,
including as appropriate casualty, liability, umbrella, workers' compensation and
any other coverage carried by the debtor;


°  Establishing new utility accounts in the name of the debtor in possession,
effective as of the filing date.


° Contact suppliers and establish new accounts;


° Providing information to and otherwise cooperate with the creditors' committee
and any professional persons retained by them; and


° Formulating and proposing a plan of reorganization.








Treatment of Home Mortgages inTreatment of Home Mortgages in
Chapter 13 Bankruptcy CasesChapter 13 Bankruptcy Cases——


Six Years LaterSix Years Later


2010 Southern District of Texas2010 Southern District of Texas
Bench Bar ConferenceBench Bar Conference


August 18-20, 2010August 18-20, 2010











 2004.2004.  Judge Schmidt adopts model program for  Judge Schmidt adopts model program for
payment of home mortgages in Corpus Christi,payment of home mortgages in Corpus Christi,
Brownsville and McAllen through trustee.Brownsville and McAllen through trustee.


 2005.2005.  Local Rule 3015(b) mandates payment of  Local Rule 3015(b) mandates payment of
home mortgages through the trustee in all of S.D.home mortgages through the trustee in all of S.D.
Texas.Texas.


 2006.2006.  Judge   Judge BohmBohm’’ss  Perez Perez opinion (affirmed onopinion (affirmed on
appeal) upheld validity of Local Rule 3015(b).appeal) upheld validity of Local Rule 3015(b).


 2006.2006.  Trustee overall fee rates fall to approximately  Trustee overall fee rates fall to approximately
6%.6%.


 2010.2010.  Local Rule 3001-1 mandates use of loan  Local Rule 3001-1 mandates use of loan
history form.history form.


Significant EventsSignificant Events







Administrative ProceduresAdministrative Procedures
 Bankruptcy Local Rule 3015(b)-1 mandates paymentBankruptcy Local Rule 3015(b)-1 mandates payment


of home mortgages through the trustee and mandatesof home mortgages through the trustee and mandates
use of form plan.  (Appendix 2).use of form plan.  (Appendix 2).







Excerpt from Local RulesExcerpt from Local Rules


   3 015(b)-1. Mortgage Payments Through the Chapter 13
Trustee. Home mortgage payments will be made through the
chapter 13 trustee, in accordance with Home Mortgage
Payment Procedures. Home Mortgage Payment Procedures
shall be procedures adopted by the chapter 13 trustees and
approved by the court.







Administrative ProceduresAdministrative Procedures
(continued)(continued)


 Form plan also adopts Home Mortgage PaymentForm plan also adopts Home Mortgage Payment
ProceduresProcedures..







Excerpt fromExcerpt from
Paragraph 4 of Form PlanParagraph 4 of Form Plan


    The Secured Claims held by secured creditors holding a claim secured only
by a security interest in real property that is the debtor(s)’ residence (other
than the arrearage claims set forth in the above table) and other claims
treated under § 1322(b)(5) will be paid in accordance with the prepetition
contract held by the holder of the secured claim. The first such payment is
due on the first payment due date under the promissory note (after the date
this bankruptcy case was filed). During the term of the plan, these
payments will be made through the chapter 13 trustee in accordance with
the Home Mortgage Payment Procedures adopted pursuant to
Bankruptcy Local Rule 3015(b). Each holder of a claim that is paid
pursuant to this paragraph must elect to either (i) apply the payments
received by it to the next payment due without penalty under the terms of
the holder’s pre-petition note; or (ii) waive all late charges that accrue after
the order for relief in this case. Any holder that fails to file an affirmative
election within 30 days of entry of the order confirming this plan has
waived all late charges that accrue after the order for relief in this case.
Notwithstanding the foregoing, the holder may impose any late charge that
accrues following an event of default of a payment due under
paragraph 1 of this Plan.







Administrative ProceduresAdministrative Procedures
(continued)(continued)


 Home Mortgage Payment Procedures are posted onHome Mortgage Payment Procedures are posted on
CourtCourt’’s web site.  (Appendix 1).s web site.  (Appendix 1).











Administrative ProceduresAdministrative Procedures
(continued)(continued)


 Proof of claim must contain loan history since default.Proof of claim must contain loan history since default.
BLRBLR 3001-1.  (Appendix 3-4). 3001-1.  (Appendix 3-4).







Local Rule 3001-1. Proofs of Claim on Home Mortgages. [THIS RULE IS EFFECTIVE FOR
CASES FILED ON OR AFTER APRIL 1, 2010].


(a) A proof of claim in a chapter 13 bankruptcy case that asserts a claim secured by a mortgage or
deed of trust on a home owned by a chapter 13 debtor must contain a Loan History Form, in a
form approved by the Court. This Rule 3001-1 does not apply to a claim (i) that is filed by a
person that owns, holds or services four or fewer loans secured by a home; (ii) that is filed by a
property owners' association; (iii) that is filed by a governmental unit for ad valorem taxes; or (iv)
for which no arrearage is asserted. Persons who are excepted from this Rule 3001-1 on the basis
that the person owns, holds, or services four or fewer loans secured by a home must attach a
complete, legible and self-explanatory history form reflecting amounts charged against the debtor
and paid by the debtor.


(b) The Court will approve Loan History Forms and publish them on the Court’s website, in
spreadsheet form with all formulae.


(c) Any person may request the approval of an additional form by submitting a request for
approval, with a copy of the proposed form, to the Clerk of the Court. The Clerk will present the
request for approval to the Court not later than the Court’s next regularly scheduled meeting. In
determining whether to approve a proposed form, the Court will consider whether (a) the form is
readily understandable; (b) the form contains information that is substantially equivalent to the
information contained in the Loan History Form published on the Court’s website; and (c) the
form sets forth loan data that is substantially equivalent to the loan data contained in the Loan
History Form published on the Court’s website.











Administrative ProceduresAdministrative Procedures
(continued)(continued)


 Payment changes are based on form adopted by thePayment changes are based on form adopted by the
Home Mortgage Payment Procedures and also onHome Mortgage Payment Procedures and also on
CourtCourt’’s web site. (Appendix 5).s web site. (Appendix 5).











Administrative ProceduresAdministrative Procedures
(continued)(continued)


 Paragraph 11 of Home Mortgage Payment ProceduresParagraph 11 of Home Mortgage Payment Procedures
requires payments to be applied in manner to avoidrequires payments to be applied in manner to avoid
excess late charges.excess late charges.







Paragraph 11 of Home MortgageParagraph 11 of Home Mortgage
Payment ProceduresPayment Procedures


      11. Amounts received by the holder of the ongoing11. Amounts received by the holder of the ongoing
mortgage prior to confirmation must be applied bymortgage prior to confirmation must be applied by
the holder to the next payment due without penaltythe holder to the next payment due without penalty
under the terms of the note; or the holder must notifyunder the terms of the note; or the holder must notify
the trustee in writing that it waives all late chargesthe trustee in writing that it waives all late charges
that accrue after the order for relief in this case.that accrue after the order for relief in this case.
Amounts received by the holder of the ongoingAmounts received by the holder of the ongoing
mortgage after confirmation must be applied inmortgage after confirmation must be applied in
accordance with the plan.accordance with the plan.







Administrative ProceduresAdministrative Procedures
(continued)(continued)


 At conclusion of case, trustee files motion to confirmAt conclusion of case, trustee files motion to confirm
that Debtors are current on home mortgage payments.that Debtors are current on home mortgage payments.
(Appendix 7).(Appendix 7).











Imposition of Post-Petition ChargesImposition of Post-Petition Charges
 In re SanchezIn re Sanchez  (J. Bohm) holds that post-confirmation fees


may not be charged without compliance with Rule 2016.
Holds lender violated stay.


 In re Padilla (J. Isgur) holds that post-confirmation fees
may not be charged without compliance with Rule 2016.
But, holds that no stay violation occurs.


 In re Rodriguez (J. Isgur) holds that lenders may not wait
until after the case is closed and then impose fees that
accrued, but were not approved, during the bankruptcy
case.







Imposition of Post-Petition ChargesImposition of Post-Petition Charges
(continued)(continued)


 In re Wilborn (J. Bohm) also holds that lenders may
not wait until case closes to impose fees.


 In re Rodriguez (J. Hanen) affirms J. Isgur and holds
that 2016 governs the imposition of fees during
bankruptcy case and that closing of case does not
terminate Bankruptcy Court’s jurisdiction.


 In re Cano In re Cano (J. Isgur) holds that post-closing(J. Isgur) holds that post-closing
imposition of fees violates plan, but does not violateimposition of fees violates plan, but does not violate
discharge injunction.discharge injunction.







Ad Valorem TaxesAd Valorem Taxes


 Basic Principles:Basic Principles:
 Debtor must pay post-petition taxes.Debtor must pay post-petition taxes.
 Pre-petition taxes are curable through a plan.Pre-petition taxes are curable through a plan.
 Escrow deficits are curable through a plan.Escrow deficits are curable through a plan.
 Escrow deficits include reserves that should be onEscrow deficits include reserves that should be on


deposit in a RESPA compliant account, not justdeposit in a RESPA compliant account, not just
negative cash balances.negative cash balances.


 In re Campbell In re Campbell (J. Isgur), affirmed in relevant part by
Fifth Circuit; reversed on holding that lender’s
misapplication violated stay.
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Duties of the TrusteeDuties of the Trustee


 11 U.S.C. 11 U.S.C. §§ 704 and  704 and §§ 1302 1302
 Collect and reduce money for the benefit of theCollect and reduce money for the benefit of the


property of the estate, as expeditiously, as possible;property of the estate, as expeditiously, as possible;
 Ensure that the debtor shall perform his intention;Ensure that the debtor shall perform his intention;
 Appear and be heard at hearings;Appear and be heard at hearings;
 Investigate the financial affairs of the debtor;Investigate the financial affairs of the debtor;
 Examine proofs of claims;Examine proofs of claims;
 Chapter 13 Chapter 13 –– Ensure that the debtor commences Ensure that the debtor commences


making timely payments;making timely payments;







Duties of the DebtorDuties of the Debtor


 11 U.S.C. 11 U.S.C. §§ 521 521
 The debtor shall file all schedules, including a list ofThe debtor shall file all schedules, including a list of


creditors, current income and expenses, and acreditors, current income and expenses, and a
schedule of assets and liabilities;schedule of assets and liabilities;


 The debtor shall file copies of all payment advicesThe debtor shall file copies of all payment advices
within 60 days before the date of filing;within 60 days before the date of filing;


 Chapter 7 Chapter 7 –– file Statement of Intention; file Statement of Intention;
 The debtor shall file certificate of credit counselingThe debtor shall file certificate of credit counseling


and financial management certificate;and financial management certificate;
 The debtor shall provide the trustee with a copy ofThe debtor shall provide the trustee with a copy of


the most recent Federal income tax return;the most recent Federal income tax return;







Pitfalls of Chapter 7 CasesPitfalls of Chapter 7 Cases


 Provide a copy of all required documentation to theProvide a copy of all required documentation to the
trustee trustee 77 days  days priorprior to the Creditors Meeting. i.e. bank to the Creditors Meeting. i.e. bank
statements, Sworn Testimony, IRA statements, taxstatements, Sworn Testimony, IRA statements, tax
returns, etc.returns, etc.


 Pay attention to deadlines.Pay attention to deadlines.


 Request extensions of any deadlines within a timelyRequest extensions of any deadlines within a timely
manner.manner.


 If there is non-exempt property notify the trustee.If there is non-exempt property notify the trustee.


 Be prepared for the Creditors Meeting.Be prepared for the Creditors Meeting.







Pitfalls of Chapter 7 Cases (contPitfalls of Chapter 7 Cases (cont’’d)d)


 Have your client to bring all required documentation toHave your client to bring all required documentation to
the Creditors Meeting.the Creditors Meeting.


 Go over exemptions Go over exemptions priorprior to the Creditors Meeting. to the Creditors Meeting.


 If a business case, notify the trustee of all assets If a business case, notify the trustee of all assets priorprior to to
the Creditors Meeting.the Creditors Meeting.


 Conversions Conversions –– be sure all conversion schedules have be sure all conversion schedules have
been filed been filed priorprior to the Creditors Meeting. to the Creditors Meeting.







Pitfalls of Chapter 13 CasesPitfalls of Chapter 13 Cases
 Provide a copy of all required documentation to the trustee Provide a copy of all required documentation to the trustee 77 days days


priorprior to the Creditors Meeting. i.e. Sworn Testimony, tax returns, to the Creditors Meeting. i.e. Sworn Testimony, tax returns,
etc.etc.


 Verify all plan payments have been made Verify all plan payments have been made priorprior to the Creditors to the Creditors
Meeting and Confirmation hearing.Meeting and Confirmation hearing.


 Make certain all required documents have been filed. RequestMake certain all required documents have been filed. Request
extensions of any deadlines within a timely manner.extensions of any deadlines within a timely manner.


 Be prepared for the Creditors Meeting.Be prepared for the Creditors Meeting.


 Review the claims register Review the claims register priorprior to the Creditors Meeting. to the Creditors Meeting.







Pitfalls of Chapter 13 Cases (contPitfalls of Chapter 13 Cases (cont’’d)d)


 Verify wage orders have been filed and ACH forms haveVerify wage orders have been filed and ACH forms have
been provided to the trustee.been provided to the trustee.


 After the creditors meeting, file any amendmentsAfter the creditors meeting, file any amendments
promptly.promptly.


 Resolve any objections prior to confirmation.Resolve any objections prior to confirmation.


 Verify with the trustee that the case is confirmable.Verify with the trustee that the case is confirmable.


 Alert the trustee of any potential issues withAlert the trustee of any potential issues with
confirmation.confirmation.







Ways to Ways to WinWin Your Trustee Over Your Trustee Over


 Full disclosure of Full disclosure of allall information. information.
 Accurately and timely file all requiredAccurately and timely file all required


documentation.documentation.
 Provide all required documents to theProvide all required documents to the


trustee.trustee.
 Review the file before the CreditorsReview the file before the Creditors


Meeting, confirmation and/or dismissalMeeting, confirmation and/or dismissal
hearings.hearings.


 File any necessary amendments.File any necessary amendments.







Ways to Ways to WinWin Your Trustee Over Your Trustee Over
(cont(cont’’d)d)


 If a joint case, have both debtors appearIf a joint case, have both debtors appear
at the Creditors Meeting.at the Creditors Meeting.


 If the debtor operates a business, fileIf the debtor operates a business, file
operating reports.operating reports.


 Be proactive.Be proactive.







Ways to Ways to AnnoyAnnoy the Trustee the Trustee


 Being unprepared.Being unprepared.
 Being unkind to the trustee and staff.Being unkind to the trustee and staff.
 Not timely filing and providing documents.Not timely filing and providing documents.
 Harassing the trustee and staff regarding statusHarassing the trustee and staff regarding status


of case and/or hearings.of case and/or hearings.
 Being unresponsive to the debtors, therefore,Being unresponsive to the debtors, therefore,


the trustee is bombarded with questions.the trustee is bombarded with questions.
 Asking for a reset of the Creditors Meeting at theAsking for a reset of the Creditors Meeting at the


““ninthninth”” hour. hour.
 Not filing amendments.Not filing amendments.







Helpful LinksHelpful Links
 Notice of Duties and Responsibilities of a chapter 7 debtor Notice of Duties and Responsibilities of a chapter 7 debtor ––


www.txs.uscourts.gov/bankruptcywww.txs.uscourts.gov/bankruptcy


 341 Meeting Questionnaire and Sworn Testimony 341 Meeting Questionnaire and Sworn Testimony ––
www.txs.uscourts.gov/bankruptcywww.txs.uscourts.gov/bankruptcy


 Website and Bankruptcy Forms for Chapter 13 Trustee CindyWebsite and Bankruptcy Forms for Chapter 13 Trustee Cindy
Boudloche -Boudloche -
http://ch13boudloche.com/InformationCenter/Forms/tabid/124/Defahttp://ch13boudloche.com/InformationCenter/Forms/tabid/124/Defa
ult.aspxult.aspx


 Website and Bankruptcy Forms for Chapter 13 Trustee David G.Website and Bankruptcy Forms for Chapter 13 Trustee David G.
Peake - Peake - http://www.13network.com/huphome.htmhttp://www.13network.com/huphome.htm


 Website and Bankruptcy Forms for Chapter 13 Trustee WilliamWebsite and Bankruptcy Forms for Chapter 13 Trustee William
Heitkamp - Heitkamp - http://www.13network.com/houhome.htmhttp://www.13network.com/houhome.htm
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On-Going Mortgages in the Corpus Christi, Brownsville and McAllen Divisions of 


the Southern District – Six Years Later 


The Trustee’s Perspective 


 


Introduction 


 


 How hard could it be to insure that Chapter 13 Debtors receive their fresh start after 


discharge without fear of immediate foreclosure of their home mortgages?  All we had to do was 


require the Debtors who were behind in their home mortgages to make their house payments to 


the Trustee by payroll deduction,  the Trustee would keep an unassailable record of payments, 


and at the end of the plan, the Debtors’ debts would be discharged and their mortgage current as 


of the month of completion.  Simple.........or so we thought! 


 


 The past six years of paying on-going home mortgages has been an education for the 


Trustee and her staff in dealing with mortgage companies, servicers and industry practices.  As 


the mortgage service industry itself has undergone a metamorphous so has the treatment of 


mortgage claims in Chapter 13 bankruptcy cases. Procedures in the Trustee’s office have been 


evolving since the pilot program was first implemented in January of 2004 and continue to 


evolve as new issues arise upon the closing of those first year cases. What hasn’t changed is the 


Trustee’s primary goal to pay mortgage claims correctly and fully during the life of the plan.  


The discussion below describes some of the obstacles to getting the payment right. 


  


Getting Information from the Debtors and their Attorneys 


 


  Although Debtors are  required to submit to the Trustee their last mortgage payment 


statement  and other current information about their mortgage creditor, account number and 


monthly payment amounts (within 3 days of filing their case per local rules) getting the correct 


information has been problematic at times, particularly in the early years of the program. We 


discovered that many Debtors, having been in default for several months, did not have current 


statements and payment information.  When they didn’t know the correct monthly payments,  


Debtors or their attorneys would often round up, round down or guess at the monthly payment 


they put in the plan instead of taking steps to obtain the correct information prior to filing.  We 


also found we could not count on the accuracy of Schedule J as to whether the debtors were or 


were not paying taxes and insurance directly.  Until a claim was filed, the Trustee was left to set 


up mortgage payments in the only amount known to her, that is, the amount stated in the plan.       


Now that the program has been in place for several years, Debtors’ attorneys have  


become more aware of what the Trustee requires and are generally better prepared to help their 


clients get necessary information from mortgage creditors before their case is filed.     
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Getting Information from Mortgage Creditors 


 


 Upon receipt of the bankruptcy schedules, the Trustee sends a Notice of Mortgage 


Treatment letter to each home mortgage creditor along with an addendum form to be filed with 


the proof of claim.  The letter outlines the Trustee’s payment program and the information 


required from mortgagees.   These notices are sent to the scheduled address of the mortgage 


creditors, most often the payment address, which is admittedly not usually the address of the 


office where claims are prepared.  Six years ago, mortgage creditors were slow to file their 


completed addendums,  and the  proof of claim often stated mortgage payment amounts for 


principal and interest but failed to state the amounts being escrowed for taxes and insurance. The 


model plan form used at the beginning of the program contained certain notice requirements for 


changes in the on-going payment amounts but these provisions were virtually ignored by many 


mortgage creditors.  Many of these issues were resolved when local rules were implemented 


district wide providing for conduit mortgage payments by all Chapter 13 Trustees in the 


Southern District of Texas.    Still, even with the new changed noticing requirements, we often 


have problems determining the correct monthly payment. Payment change notices frequently 


reflect monthly payment amounts and effective dates that conflict with the amount stated in the 


proof of claim.   In one case the Trustee’s office received three conflicting mortgage change 


notices in as many months.  When Trustee’s staff called to clarify the correct payment they were 


told that all notices had been sent in error and we could just ignore them, making us wonder how 


many more incorrect notices were sent in error.   Another tool used by the Trustee in an effort to 


get the payment right is her periodic report to home mortgage creditors indicating the amounts 


paid on the mortgage and requesting necessary adjustments within 60 days.  Unfortunately 


responses to these notices are also few and far between.  On the other hand, it has gotten far 


easier in recent months for the Trustee’s staff to contact mortgage creditors directly to clarify 


mortgage payment amounts.  Most claims now include names and phone numbers of real people 


and not just departments and voicemail.  Also, attorneys in creditor law firms are generally very 


helpful in getting information to the Trustee when direct contact fails. 


 


Training Taxing Authorities about Chapter 13  


 


Another significant problem with getting the mortgage payment right has to do with the 


practice of some  taxing authorities of sending  out post petition property tax statements to 


debtors and mortgage creditors which include prepetition tax obligations being paid through the 


plan.  Even if they do not send out notices, the websites of the various entities continue to show 


all taxes, interest and penalties due and owing regardless of the bankruptcy filing.  This was an 


unanticipated issue at the time we started paying post petition mortgages that came to light when 


the trustee received refunds from the taxing entities. When mortgagees got the tax statements, 


they didn’t check to see if the mortgagor was in Chapter 13 let alone check to see if any of the 


billed taxes were for pre-petition debts treated in the plan.  The mortgage companies just paid 







3 


 


them, causing an escrow shortage, resulting in monthly payment increases for 12 months to an 


amount which the Debtor often could not pay, causing plans to fail.     


 When it appeared this was happening more than just occasionally, the Trustee initiated a 


series of training sessions with the various taxing entities and their attorneys on how to handle 


tax matters for Chapter 13 debtors and specifically the following instructions: 


1. Always file a proof of claim for all pre-petition taxes. 


2. Do not continue to send bills, statements for pre-petition taxes, they are to be paid 


through the bankruptcy plan.  Continuing to send statements is a violation of the Federal 


automatic stay. 


3. Review the plan filed by the Debtor in the case to determine if the current year’s taxes are 


to be paid directly by the Debtor/Mortgage Company or by the Trustee and file your 


proof of claim accordingly. 


4. When a payment is made by the Trustee (Cindy Boudloche, Chapter 13 Trustee) it should 


always be applied to pre-petition taxes or per the proof of claim if it was filed correctly. 


5. When a payment is made by a Debtor or his/her mortgage company it should always be 


applied to post-petition taxes and never ever to pre-petition taxes. 


6. As soon as you receive notice of the bankruptcy, the property accounts should be flagged 


and handled as noted above. 


7. If payments are not applied properly, you are in violation of the Federal automatic stay 


and subject to sanctions by the Bankruptcy Court. 


8. The Taxing Authority should rarely have funds which should be returned to the Chapter 


13 Trustee.  Before any funds are returned to the Trustee, the Taxing Authority should 


thoroughly investigate the account to determine if the funds received either from the 


Trustee or the Debtor/Mortgage Company were applied correctly. 


Since training last year, some of the taxing entities are observing the Trustee’s procedures  


and some are not.  We continue to see mortgage companies paying pre-petition tax obligations 


without regard for the treatment in the plan.  


Late Filed Supplemental Claims of Mortgagees 


 As the Debtor’s plan nears completion, the Trustee sends a letter to the mortgage 


company indicating that the plan will soon complete and the debtors will be resuming payments. 


A recent end of plan issue has arisen in the form of supplemental mortgage claims for post 


petition tax advances and forced place insurance. Oftentimes these claims are filed in response to 


the Trustee’s periodic report of payments giving creditors 60 days to file additional claims or be 


barred.  When these are filed within a few months of plan completion, neither the Trustee nor the 


Debtors are in a position to pay them and it’s too late to modify plans. The Trustee’s objection to 


the late filed claim is either resolved by the mortgagee’s withdrawal of the claim or an agreement 


between the mortgage creditor and the Debtors to reimburse the mortgage company post 


discharge.  So far we have not litigated the issue of entitlement to recover the advanced sums if 


they are charged without notice to the Trustee. 
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Motions to Declare the Mortgage Current 


 In a further effort to insure the Debtors’ fresh start, the Trustee files an end of plan 


motion asking the Court to declare the mortgage current as of the Trustee’s last post petition 


monthly payment made under the plan.  Debtors are sent a letter instructing them when and 


where they are to continue making direct payments and the payment amount.  Between April of 


2009 and April 2010, the Trustee filed 306 such motions.  In 93% of the cases, no responses 


were filed by mortgage creditors and default orders were entered directing them to adjust their 


books and records to reflect that the mortgage was current upon plan completion.  In the other 


7% of cases the usual objection to the order was based upon unpaid escrow advances or forced 


place insurance that were not noticed to the Trustee during the plan.  This issue comes up most 


often in cases where the Debtors’ plan provided for direct payment of post petition taxes and 


insurance and the debtors defaulted.  In some cases it was the result of not providing yearly 


escrow analysis to the Trustee.    In all 21 cases where responses were filed to the Trustee’s 


motion to declare the mortgage current, objections have either been withdrawn or agreements 


have been reached between the mortgagees, the Debtors and the Trustee to declare the mortgage 


current for principal and interest and provisions made for payment of the advancements at the 


end of the note or some reasonable period of time.    


 It is unknown how many mortgage companies actually adjust their books and records per 


the court’s order.  The Trustee is aware of seven adversaries filed this past year in her divisions 


relative to enforcement of the adjustment order.   At least that many more post petition disputes 


between Debtors and mortgage companies have been informally resolved by intervention of the 


Trustee and others have been resolved by Debtors’ attorneys without litigation.  Unless there are 


a significant number of Debtors who do not report mortgagee’s post discharge collection 


attempts, it would seem that the vast majority of creditors either agree that the mortgages are 


current or have adjusted their records as ordered. 


Shining a Light on the “Dark Side” 


If there is still a dark side to the on-going mortgage program that is detrimental to the 


Debtors’ fresh start, there are several recent efforts underway to illuminate (or should it be 


eliminate?) the darkness.   One light is the recent amendment to the local rules requiring loan 


histories and current escrow analysis attached to proof of claims and standard form notices of 


mortgage payment changes to be filed with the court.  Our new local rules track pending 


proposed federal rule changes in proposed rule 3001(c) and 3002.1.  Once federal rules are 


enacted, then mortgage companies will be developing procedures nationally (hopefully) to 


address payments through Chapter 13 plans.   More light is provided by the UST’s Guidelines 


for Reviewing Mortgage Proofs of Claims (Appendix 1) requiring greater scrutiny by Trustees of 


the information contained in the claim forms and greater diligence by creditors to insure accurate 


information is provided in the claims.   A final note on the “sunny side” of   on-going mortgage 


payments through Chapter 13 plans:  The number of motions for relief from stay has plummeted 


in the Trustee’s divisions from 1696 in 2003 to 459 in 2009.  Although these figures included 
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motions affecting both real property and personal property they are significant for indicating that 


since the Trustee has been making conduit mortgage payments, creditors have less need for relief 


from the automatic stay. 


 


 


 


 


Conclusion 


 


The evolution of the on-going mortgage payment program in the Southern District is 


nearly complete.  It has taken years of development to recognize all the problems that needed to 


be addressed in order to insure that mortgagees were paid in the right amount throughout the plan 


and that plan payments were correctly applied by mortgagees. If the Trustees had not taken on 


the job of paying conduit mortgage payments, how would we have ever known about all the 


many pitfalls awaiting the Debtors upon plan completion?  With more Trustees throughout the 


country now paying home mortgages and more mortgage creditors taking steps to develop 


procedures for dealing with Chapter 13 payments,  the prospect of  Debtors getting a truly fresh 


start after Chapter 13 is brighter than ever.    


 


 


Prepared by Mary Hower, staff attorney for 


Cindy Boudloche, Chapter 13 Trustee 
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Cross-Border Bankruptcies
Mexico - USA


Topics for discussion:


- Introduction to Mexico’s Insolvency Law (Ley de
Concursos Mercantiles);


- Chapter 15 of the US Bankruptcy Code and Title XII of
Mexico’s Insolvency Law;
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Cross-Border Bankruptcies
Mexico - USA


Today, and a decade ago:
Current Law: Insolvency Law (Ley de Concursos Mercantiles)


- Adopted in May 2000 (10th year anniversary);
- Main goal is to maintain existence of debtor as ongoing concern,


otherwise allow liquidation with clear rules and certainty;
- Creation of bankruptcy institute (Instituto Federal de Especialistas de


Concursos Mercantiles)_(IFECOM – Institute) www.ifecom.cjf.gob.mx
- Many more players, flexible and transparent;
- www.cddhcu.gob.mx/LeyesBiblio/pdf/29.pdf
- Replaced obsolete and ineffective bankruptcy law (Ley de Quiebras y


Suspencion de Pagos) enacted in April 1943;
- Old law had a focus on suspending payments, liquidating companies,


very slow and formal process;
- 2008 Amendments;
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Cross-Border Bankruptcies
Mexico - USA


Insolvency Law (Ley de Concursos Mercantiles)
- Federal law, administered by Federal District Courts, with assistance
from IFECOM;
- Available for “merchants” only (consumer debt governed by different
statute); Current threshold, higher than $140,000 US dlls.
- Voluntary (debtor) and involuntary (creditors or attorney general
petition) proceedings;
- Two (2) formal stages- Conciliation and Bankruptcy stages;
- Important players: Examiner (Visitador); Mediator (Conciliador);
Trustee (Sindico), and Creditor’s Agent (Interventor);
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Cross-Border Bankruptcies
Mexico - USA


The different stages:


1.- Preliminary stage – Verification;


2.- Conciliation stage – Reorganization Plan;


3.- Bankruptcy stage - Liquidation;
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Cross-Border Bankruptcies
Mexico - USA


Preliminary Stage – Verification:
- Begins with filing of petition;


- Primary Goal: Determine if debtor meets requirements for an insolvency declaration;
- Requirements:


- General default of payment obligations;
- Non-payment to two or more creditors; and
- Past due obligations of more than 30 days 
representing 35% or + of debtor’s obligations;
- Debtor’s lack of assets to handle at least 80% of past due 
obligations;


- If petition is accepted, Judge requires IFECOM to appoint Examiner;
- Debtor, Creditors or Examiner may request preliminary protection measures (stoppage of payments,


stay, asset restrictions, secure assets, restrict transfers; etc.);
- Verification aimed at confirming that Requirements are met, process may last up to 30 days (review of


accounting books and records, confirmation with creditors);
- Examiner’s report is presented to Court, for evaluation;
- Court issues insolvency declaration (sentencia de concurso mercantil);  
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Cross-Border Bankruptcies
Mexico - USA


Conciliation Stage – Reorganization Plan:
- Begins with insolvency declaration;
- Declaration includes order of relief;
- Claims and foreclosures are stayed (automatic stay) and joined;
- Retroactive date (hardening period) 270 days or more, prior to date of


declaration;  (void and voidable transactions);
- Debtor remains in possession (with some exceptions);
- Judge requires IFECOM to appoint Mediator;


- - Mediator’s main goal is to assist in reaching a reorganization plan.
- Proof of claim process begins;
- Mediator’s proof of claim reports (preliminary and final) are presented to Court,


for evaluation; debtor and creditors may object;
- Court issues a preliminary ruling relative to recognition, grade and preference of


claims; (sentencia de reconocimiento, graduacion y prelacion de creditos)
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Cross-Border Bankruptcies
Mexico - USA


Conciliation Stage - Reorganization Plan:
- Reorganization Plan or creditors’ agreement is negotiated and may be


entered at any time;
- A Reorganization Plan must be approved by 51% of the sum of all debt


with recognized secured, unsecured and creditors with special privileges;
- Different rules for objections to Plan;
- Reorganization Plan agreed by majority of creditors may proceed,


although not to the extent of a “cram down”, as known in the USA;
- Entire stage should not last more than 365 days;
- Mediator has broad powers, including ability to remove debtor;
- Debtor’s Contracts – different treatment, depending on type.
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Cross-Border Bankruptcies
Mexico - USA


Bankruptcy Stage - Liquidation:
- Begins with bankruptcy declaration (sentencia de declaracion de


quiebra): after completion or expiration of Conciliation Stage, breach of
reorganization plan, at debtor’s  or mediator’s request, or reorganization
plan is not viable;


- Debtor ceases operations and management removed;
- Judge requires IFECOM to appoint Trustee;


- - Trustee’s main goal is to obtain as much value for assets, liquidate
them (private or public – auction sales) and pay creditors according
to final ruling;


- Ends with insolvency completion ruling (sentencia de terminacion de
concurso mercantil);
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Cross-Border Bankruptcies
Mexico - USA


LABOR 
2 YRS *


SINGULARILY 
PRIVILEGED


SECURED CREDITORS
(MORTGAGES AND PLEDGES)


TAXES & OTHER LABOR CLAIMS


CREDITORS WITH SPECIAL PRIVILEGES


UNSECURED COMMERCIAL CREDITORS
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Cross-Border Bankruptcies
Mexico - USA


 


  


START OF PROCESS  


INSOLVENCY DECLARATION  


PROOF OF CL AIM 
PROCESS  


APPEAL AND 
REVOCATION OF 


DECLARATION  


JUDICIAL MEDIATION  


REORG PLAN  
ENTERING  OF 
REORG. PLAN  


YES  


BANKRUPTCY  


NO 


PAYMENT TO CREDITORS  
 


PERFORMANCE  OF 
REORG. PLAN  


NO 


YES  
END OF  PROCEE SS 
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Cross-Border Bankruptcies
Mexico - USA


- 2008 Amendments;
- Improve payment of administrative expenses; (professional fees –


special preference);
- Reorganization Plan can be reached during any stage (previously only


during Conciliation Stage);
- Introduction of the “pre-packaged insolvency” (Concurso Mercantil con


Plan de Restructura Previa); (40% approval, skip Preliminary Stage –
Verification)


- Remove limitation voiding agreements that created greater burden due to
insolvency (amend other laws – government procurement);
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Cross-Border Bankruptcies
Mexico - USA


Challenges and shortfalls of Mexico’s Insolvency system:
- Young system (10 years);
- Unchartered territory;
- Very little case law;
- Overworked and lack of specialization- Federal Courts


handle multiple matters besides bankruptcies;
- Different speed (Companies Vs. Courts);
- Mexican business culture adamant to litigation;
- Expensive;
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Cross-Border Bankruptcies
Mexico - USA


U.S. Bankruptcy Courts – 
Western District of Texas – 


San Antonio Division1  
 


Filings for July 2010 
 


MEXICO2 
 
 
 


Filings for 6 month period  
 November 21, 2009 – May 31, 


2010 
Chapter 7 199 
Chapter 11 7 
Chapter 13 246 


 
19  


Total                              452 19 
 
  
                                                 
1 U.S. Bankruptcy Court Western District of Texas, www.txwb.uscourts.gov/stats/sanantonio.htm 
 
2 Instituto Federal de Especialistas de Concursos Mercantiles, www.ifecom.cjf.gob.mx 
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Cross-Border Bankruptcies
Mexico - USA


Common types of cross-border insolvencies:


- Single “principal” case in one jurisdiction – but debtor’s assets or operations located
in multiple jurisdictions; (Examples, Durango – paper products, Comercial Mexicana
– Grocery Stores,  Mexicana Airlines)
- Multinationals - multiple members of cross-border group resulting in several
insolvency proceedings in multiple jurisdictions;


Challenges:
- Sovereignty preventing Courts in one jurisdiction to compel the application of their
laws in another jurisdiction (Example, US Courts having universal jurisdiction over
debtor’s estate, but lack personal jurisdiction over foreign creditors attempting
actions against debtor’s assets located abroad);
- Too many and too distinct rules between insolvency systems of different
jurisdictions; (substantive differences)
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Cross-Border Bankruptcies
Mexico - USA


Chapter 15 of the US Bankruptcy Code and Title XII of
Mexico’s Insolvency law:


- Both incorporate the United Nations Commission on International
Trade Law (UNCITRAL) model law on Cross-Border insolvency
(Model Law);


- USA – 2005
- Mexico – 2000


- Harmonize cross-border insolvency laws – Competing
jurisdictional interests;
- Protocols – Communication and cooperation among Courts (USA,
Canada, not so much on civil law jurisdictions).
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Cross-Border Bankruptcies
Mexico - USA


Model Law:
- Encourage comity – cooperation between Courts and parties of
interest;
- Establish greater legal certainty for trade and investment;
- Fair and efficient administration of cross-border insolvencies;
- Recognize official representatives of foreign ancillary proceedings;
- No discrimination;
- Allow for “principal” proceeding based on “center of main interests”;
- Actions in “non-principal” proceeding made consistent with remedies
under “principal” proceeding;
- Afford protection and maximization of the value of the debtor's assets;
and 
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Cross-Border Bankruptcies
Mexico - USA


Title XII of Mexico’s Insolvency law:
- Foreign Courts (FC) and Foreign proceedings (FP) are recognized;
- Foreign representatives (FR) are recognized (person or entity);
- Mexican Court seeking assistance from a FC;
- Simultaneous proceedings taking place in Mexico and in FC relative to


one debtor;
- Creditors in one jurisdiction seek FP in a FC against a debtor located in


Mexico;
- Mexico recognizes: “principal” and “non-principal” FCs;
- Mexico will not recognize or apply any foreign law, order or principle, if


contrary to Mexico’s Insolvency Law;
- International treaties prevail over Mexican domestic law (exceptions


non-reciprocity);
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Cross-Border Bankruptcies
Mexico - USA


Foreign Representatives and Foreign Creditors, Access to Mexican
Courts:


- FR can make personal appearances in a Mexican Court (vs. through a
Foreign Court order);


- Appearance of a FR will not assume acceptance of Mexican Court’s
jurisdiction relative to FR, or Debtor’s assets and operations abroad;


- FR may begin an insolvency proceeding in Mexico;
- FP must be acknowledged by Mexican Court;
- No discrimination against FC claims;
- Equal treatment of notices to Mexican and FC, no need for rogatory


letters;
- 45 days to file proofs of claim;
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Cross-Border Bankruptcies
Mexico - USA


Recognition of a Foreign Proceeding and stay:


- Formal request made, accompanied with proof of existence (formal
requirements – translations);


- No need to legalize documents from abroad; Mexican Judge has
presumption of authenticity;


- FR may request preliminary protection measures (injunctions);
- Communications between Mexican Courts, Examiners, Mediators and


Trustees with Foreign Courts and Foreign representatives need not be
formal or through rogatory letters;


- No “double dipping” by creditors;
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Cross-Border Bankruptcies
Mexico - USA


Conclusions:
- Bankruptcy laws in Mexico and USA incorporate most of


the recommendations from the Model Law – Encourage
cooperation;


- Harmonization of proceedings – no clear advantage of one
country of the other;


- Substantive differences – Ranking of claims- Labor and tax
claims in Mexico; Other Creditor claims in USA;


- Protocols – viable solution.
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Cross-Border Bankruptcies
Mexico - USA
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Cross Border Issues in Mexico


Transactions Across the Border 
Enforcement of Claims and 


Judgments in Mexico
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Transactions Across the Border


When drafting a contract that entails that all or part of the transaction 
of business involves Mexico, what should you do?  


Find the right lawyer to help you understand the Mexican legal 
system what the law says; what does that mean; how is interpreted.


When filing a law suit that involves a party with Mexican domicile, or 
assets in Mexico, what should you do?


Find the right lawyer to help you understand the legal process in 
Mexico and formalities and requirements involved.
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Legal Representation of Foreign Companies in Mexico


Mexican legislation recognizes in Mexico the continuity and 
extension of acts through which corporate entities are created or 
incorporated abroad.  The acknowledgment of the foreign 
corporate entities is contained in various laws and the criteria of 
interpretation of the law of the superior courts of Mexico.


COMMERCIAL CODE.- Art 250.  Foreign corporations legally 
constituted have legal status in Mexico.


FEDERAL CIVIL CODE.- Art 13.  Section I.  The legal situations 
validly created in the entities of the Republic or in a foreign Country 
State in accordance with their law shall be recognized.
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Art 2736  Civil Code of the Federal District recognizes the legal 
principle of:  “locus regis actum” - the form of the legal acts is 
regulated by the law of the jurisdiction where such are carried out. 


This same criteria has been adopted as the criteria of the Supreme 
Court of Justice of Mexico and the General Law of Commercial 
Companies in its Articles 250 and 251 which define the forms of 
operating in Mexico of foreign corporations, under any of the 
following two scenarios: 


(i) To establish in the country in order to carry on business; or
(ii) To act in Mexico in an occasional manner in order to put into 
effect or defend their rights.
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For a foreign corporation having to undertake legal actions in 
Mexico for the defense or recognition of its rights, these acts 
fit within the description of occasional acts referred to in 
Article 250 of the General Law of Commercial Entities, 


In situations involving actions or legal proceedings in 
Mexico, a foreign corporation may act in Mexico through its 
officers with the authority conferred on same to represent 
the corporation before all types of authorities.  This practice 
is not advisable.  The common practice in Mexico is for the 
foreign corporation to grant a General Attorney-in-Fact to act 
on its behalf for lawsuits and collections.
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Generally, the person appointed is a Mexican attorney.


Uniformity of the Legal Regime of Powers of Attorney (Protocol), the 
Protocol forms part of Mexican law.  


Article 1 of same, and by criteria defined in the jurisprudence of the 
Supreme Court of Justice of Mexico, Powers of Attorney granted 
pursuant to the Protocol are valid in Mexico, even when they are
granted in a foreign country within the American Hemisphere which 
is not a signatory to the Protocol.


Under the rules of the Protocol:
A foreign corporation can grant a Power of Attorney to a Mexican
attorney in order to be represented legally in Mexico. 
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A Notary Public  (Texas) will participate in attesting the signature of 
the corporation grating same.


An interpreter may be substituted by using the text of the Power of 
Attorney in both languages (previously English and Spanish),  in
two columns in the Power of Attorney format, showing the contents 
of same in two languages recorded in the same document.


The document should have an “appostille”


It is important that the attorney to be appointed participate in the 
preparation of the Power of Attorney to assure compliance with all of 
the legal requirements to be reviewed in Mexico as a consequence of 
the exercise of the Power of Attorney.  
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FORM & SUBSTANCE


A person/corporation holding a substantive right whose protection or 
violation has to be decided in judicial proceedings must be the same 
person who appears before Mexican judicial or administrative authorities.


Must be legitimated with respect to the cause as well as the process to 
obtain a favorable result.  


Please note that it is customary practice to challenge the Power of 
Attorney  of each party by Counsel of the other party.


Any defect in the Power of Attorney of any one of the parties in an action, 
could result in the declaration of nullity of all acts undertaken by the 
challenged representative during the trial.  
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Enforcement of Claims and Judgments in Mexico


One of the most common areas of concern among foreign 
attorneys representing clients in Mexico is the enforcement in 
Mexico of final judgments (res judicata) and arbitral decisions 
rendered abroad.  


In order to examine this issue in more detail, a hypothetical 
case is provided as a starting point for analysis and discussion.
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Hypothetical Situation


Triple M Group Inc., Texas corporation dedicated to the manufacture and 
sale of X product in the United States.  Mr. Jackson is a US Citizen, but has 
a chain of shops in Mexico where he sells to retail customers. 


Mr. Jackson is also the owner of various real estate properties and 
investment accounts in Mexico.


Triple M, as a supplier, supplies articles to Mr. Jackson which he sells in 
Mexico. 


He purchases the product Triple M manufactures in the State of Texas with 
a 90 90 days credit, always signing documents to be paid by its supplier 
prior to or at maturity. 







Bryan, González Vargas & González Baz
Mexican Attorneys


México, D.F. Southern District of Texas
Bankruptcy Bench-Bar Conference


August 18-20, 2010


Mr. Jackson, decided not to pay the amount of the last purchase,
and Triple M enter a claim against him in a Court of Texas.


He was summoned through “Rogatory Letters” in Mexico to appear 
at trial.


He filed defenses but finally lost the lawsuit and was sentenced to 
pay money.  He lost on appeal. 


The resolution is already “res judicata” but cannot be enforced 
successfully in the US.


Triple M seeks enforcement in Mexico.
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What is the legal basis for being able to enforce a foreign judgment 
in Mexico?


The basis for the enforcement of a foreign judgment in Mexico depends on 
whether the judgment was issued in a country which is a signatory to 
Convention or Treaty to which Mexico is also a signatory. 


Mexico is a member of the Organization of American States and also a 
signatory to the Inter American Convention on Extraterritorial Effect of 
Foreign Judgments and Arbitral Decisions.


With respect to judgments which were rendered in a country which is not a 
signatory to either of the conventions, such as is the case of the United 
States of America, the legal basis for the enforcement of a foreign judgment 
is found in the domestic legislation of Mexico.
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Federal Civil Procedures Code.


Article 564. The jurisdiction assumed by a Foreign Court shall be 
recognized in Mexico for the purposes of the enforcement of judgments 
when said jurisdiction has been assumed for reasons which are 
compatible or analogous with Mexican law, except when it deals with 
matters of the exclusive jurisdiction of Mexican courts.


Article 569. Judgments, private arbitral decisions and other foreign 
jurisdictional resolutions shall have effect and shall be recognized in the 
Republic in everything that is not contrary to internal public order in the 
terms of this Code and other applicable laws, except that disposed by 
treaties and conventions to which Mexico is a party.
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What is the criteria on which Mexico denies accepting recognition 
and enforcement?


How is reciprocity interpreted and what is “legal order” in Mexico?


Prior to enforcement, a recognition proceeding of the foreign judgment, 
referred to as  homologation is required under Mexican law.   The 
competent court (Federal Court) is the court located in the domicile of the 
party against whom the judgment is issued, or the assets are located.


Homologation should be requested by the party seeking  enforcement, 
through direct Judge to Judge communication (through Letters Requisitory
or Rogatory Letters).  
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Reciprocity


Reciprocity, as legal basis to enforce a foreign judgment in Mexico, means that the 
judicial system of the country (Texas) from where the judgment was issued would 
accept the enforcement of a Mexican judgment of the same nature under 
essentially the same or lesser terms or conditions established by Mexican law.


Generally foreign judgments originating from the USA meet the criteria for 
Reciprocity and are successfully enforced in Mexico.


Most of the time the defense of lack of reciprocity is pleaded.


The term  lack of reciprocity does not mean that on any given occasion the USA 
has denied the enforcement of a Mexican judgment due to the lack of compliance 
with requirements of form or content.  Rather, the term lack of Reciprocity is 
understood to meant that under USA  legal system, the USA would enforce a 
similar judgment in an analogous case.
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There are currently no criteria under Mexican law for the 
interpretation of the term “Reciprocity”.


Interpretation, is subject to case by case analysis by individual 
judges and their knowledge of applicable precedents as brought to 
his attention by the parties.


Experience shows that Mexican courts faced with the decision to 
enforce a judgment from the USA in which the defendant is 
sentenced to pay an outstanding debt do generally give much 
weight to a defense of “lack of reciprocity”, the burden of proof lies 
with the claimant, as per Art 571  of the Federal Civil Procedures 
Code & Art 1347-A of the Commerce Code, as follows:
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... Notwithstanding the fulfillment of the foregoing conditions, the 
Judge may deny the enforcement, when it is proved that in the 
country of origin they do not enforce foreign judgments or 
decisions in analogous cases.


Public Order


Public Order is a term which is not clearly defined under Mexican 
law with a mandatory character.  A very simplistic definition of the 
term is that Public Order refers to all things that affect legal
situations created for the benefit or security of all Mexican citizens 
and residents. 
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In the majority of cases, those who invoke Public Order as defense argue 
that in that enforcement of the foreign judgment would result a breach of a 
legal right or guarantee recognized by the Mexican Constitution.


Art 571, section VII of the Federal Civil Procedures Code and Art 1347-A of 
the Commerce Code: That the obligation for which fulfillment is sought is 
proper and not contrary to the public order of Mexico.


We do recommend that prior to filing an homologation procedure, it is wise 
to identify the provisions of the law of the two countries which sanction the 
breach to be illegal as was resolved in the foreign judgment sought to be 
enforced in Mexico.  This requirement, however, may be studied on his own 
by the Judge who presides over the question of recognition, even when not 
requested by the parties.
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Can the homologation and enforcement of a judgment in Mexico be 
subject to modification if the prior law suit was resolved in default 
due to the non appearance of the defendant? 


The response to this question would not vary at all provided that it is proved 
before the Mexican Court that the defendant was summoned and had the 
opportunity to present a defense in a manner substantially equivalent to that 
under Mexican law, i.e. due process.


Experience shows that this is the requirement most frequently breached.
Prior to making a decision on whether to enforce a foreign judgment, a Mexican 
Court will determine whether the summons provided to the opposing party 
complies with such requirements, and that during the trial, the defendant had the 
opportunity to present a defense, i.e. due process.
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It is certain that the laws of enforcement of a foreign 
judgment are uniform in all of Mexico in accordance with 
Mexican law and that it is not the judge who creates the 
law? 


The laws of enforcement of a foreign judgment are uniform across
Mexico.  Article 543 of the Federal Civil Procedures Code 
establishes that:


In matters of federal jurisdiction, international judicial cooperation 
shall be governed by the provisions of this book and other 
applicable laws, except for that disposed by the treaties and 
conventions to which Mexico is a party (to).
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JORGE A. GARCIA


Law firm: Martin & Drought PC.


300 Convent Street, Suite 2500
San Antonio, TX 78205-3789


(210) 227-7591
(210) 227-7924 fax


jgarcia@mdtlaw.com
www.mdtlaw.com


SUMMARY:


- Master in Comparative Jurisprudence (MCJ), University of Texas, School of Law, May 1993.
- Mexican Law Degree (Licenciado en Derecho J.D. equivalent) from Instituto Tecnológico y de
Estudios Superiores de Monterrey, December 1991. Graduated with Honors.


- Professional Legal experience: Mexican Attorney and Partner, working with the Law Firm of Martin
& Drought PC. for the past 16 years. Head of the International-Mexico Department section of the San
Antonio, Texas office. Primary Areas of Practice are: Cross-Border (Mexico-USA), International
Business Transactions, Mexican Corporate, Tax, Business, Real Estate, Restructuring, Immigration
and Trade Law.


EDUCATION:


- The University of Texas School of Law. MCJ, May 1993
Activities: Texas International Law Journal.


- Instituto Tecnológico y de Estudios Superiores de Monterrey. Mexican J.D.
December 1991


Honors:Honors Award.


Activities: President of the Student Body Association 1990-1991
Phi-Delta-Phi member, Int'l Legal Fraternity


OTHER STUDIES:
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Graduate Studies in Mexican Foreign Trade Legislation
Instituto Tecnológico y de Estudios Superiores de Monterrey December 1991


PRESENTATIONS AND SPEECHES:
"The New Foreign Investment Law"
San Antonio World Trade Association, Mexico Group, "Free Trade Alliance".
San Antonio, Texas, December 1993.


"How Texans can profit from NAFTA"
Texas Junior College Teachers Association. St. Philip's College.
San Antonio, Texas, May 1994.


"The Impact of NAFTA on Maquiladoras"
St. Mary's University.
San Antonio, Texas, July 1994, and February 1995.


"Nafta, its first year"
LBJ School of Public Affairs, University of Texas.
Austin, Texas, March 1995.


“Foreign Attorneys working in the U.S.”
St. Mary's University Law School.
San Antonio, Texas, September 1996, and September 1997.


“Foreign Attorneys working in the U.S. and a Practical Legal Guide to Establish a Maquiladora in Mexico”
St. Mary's University Law School.
San Antonio, Texas, September 1999.


“Recent Tax and Customs Changes to the Maquiladora Industry in Mexico”
St. Mary's University Law School.
San Antonio, Texas, November 2000.


“The New Tax and Customs Regime of the Maquiladora Industry”
St. Mary's University Law School.
San Antonio, Texas, Spring Semester 2001, 2002, 2003, 2004, 2005, 2006 and 2007.


“Legal Aspects of Doing Business with Maquiladoras”
7th Expo Maquila-Manufacturing
San Antonio, Texas, March 2002


“Buying Mexican Real Estate for the American Investor”
Real Estate Financial Society
San Antonio, Texas, April 2002


“Manufacturing in Mexico; the Legal Perspective”
2002 Injection Molding Financial Symposium
Chicago, Illinois, May 2002


“Maquila/Pitex Update-Legal and Economic Considerations in Today’s Fragile Economy”







3


9th Annual Conference of the Texas-Mexico Bar Association
Monterrey, Nuevo Leon, Mexico, October 2002


“Deployment of US based Resources to provide Services in Mexico; the Legal Perspective”
17th annual, Mexcon 2003, presented by Institute of International Research
San Antonio, Texas, March 2003


“NAFTA’S 10TH Anniversary, its benefits and pitfalls for the Mexican “Municipio”
International Municipal Lawyers’ Association 2nd annual North American Local Government Lawyers
Conference “Integrating our Networks”
San Antonio, Texas, October 7, 2004


“10 Years after NAFTA”
Hispanic National Bar Association Annual Conference “Unidos en Nueva York”
New York, NY, October 11, 2004


“Buying Mexican Real Estate for the American Investor”
Free Trade Alliance – Mexico Group
San Antonio, Texas, July 2005


Various Presentations of Mexican Law Topics to Maquiladora Associations along the Mexico-U.S. Border.


ARTICLES:


Written and co-written numerous articles on various Mexican Law topics (Corporate, Tax, Automotive
Industry, Maquiladoras and Pitex Programs, Immigration, Secured Transactions among others) in trade
magazines and newsletters, including, Twin Plant Magazine, Inter-American Trade Report, and North
American Free Trade & Investment Report.


Mexico: Electronic Signatures and Filings of Security Interests
Inter-American Trade Report
Vol. 11, Number 1, January 2004


PROFESSIONAL EXPERIENCE:


Martin & Drought PC. (Partner January 2000 - Present.
and Head of International-Mexico Department
for San Antonio office)
San Antonio, Texas


Martin, Drought & Torres, Inc. (Associate Attorney February 1994 - December 1999.
and Head of International-Mexico Department
for San Antonio office)
San Antonio, Texas


Martin, Drought & Torres, Inc. (Associate Attorney) September 1993 - February 1994.
San Antonio, Texas


Consultant on Mexican Law, Corporate and International Business Transactions.
Law Clerk December 1990-December 1991







4


Associate Attorney December 1991-August 1992
Buffete Navarro Velasco y Asociados
Monterrey, N.L. México
Civil and Commercial litigation, Family Law, Amparo, Corporate and Transactional Law.


Notary Public No. 78 (Law Clerk)
Monterrey, N.L. México January 1990-May 1990
Formation of Corporations, Research and filing of documents in the Public Register of Property and
Commerce.


Notary Public No. 47 (Law Clerk)
Monterrey, N.L. México August 1989-December 1989
Formation of Corporations, Research and filing of documents in the Public Register of Property and
Commerce.


3rd Civil Court of First Instance (Clerk)
Monterrey, N.L. México January 1989-May 1989


Buffete Garate Bravo y Asociados (Law Clerk)
Monterrey, N.L. México January 1988-May 1988
Civil and Commercial Litigation.


CURRENT RESPONSIBILITIES: Consultant on Mexican Law, Corporate and International Business
Transactions. Head of the San Antonio office International-Mexico Department. Legal Representation of
multinational corporations, large, medium and small companies, as well as individuals, based in the United
States and abroad, investing in Mexico. Formation of corporations, joint-ventures, co-investments, and other
entities in Mexico, Mergers and Acquisitions. Counsel clients in business, commercial, environmental, real
estate, taxation, intellectual property, insolvency and secured financing Mexican Law. Extensive experience in
Maquiladora and Pitex Industry along the U.S. and Mexican border and related areas of Mexican Law affecting
such Industry, including Mexican immigration Law.


LANGUAGES:
Spanish and English. Mexican Certified Translator authorized by the Superior Tribunal for the State of
Tamaulipas.


ASSOCIATIONS:
Phi-Delta-Phi, International Chapter, US-Mexico Bar Association, International Associate for American Bar
Association, National Hispanic Bar Association; Mexican National Association for Corporate Lawyers.


PLACE OF BIRTH:
McAllen, Texas.


Wife: Janet K. Garcia;
Children: Paulina A.; Isabella M. (+); Jorge E.
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Partner 


rposada@bryanlex.com 
 


Bryan, González Vargas & González Baz 
 


Ortiz Rubio 801-11 
Reynosa, Tamps. 88501 
Tel. +52 (868) 813-6000 
Fax. +52 (868) 813-6000 


Cel. USA: +1 (956) 592 6484 
 


 
 
Ms. Rosa Hilda Posada is the Associate Administrator of the law firm offices in 
Monterrey, Nuevo León, Reynosa and Matamoros, Tamaulipas where she 
coordinates, plans, negotiates, structures and implements all our foreign 
clients’ investments (Industries, Banks, Stock Market, Tourism, Medical 
Services, Investment Funds, Retirement Funds, Trust funds, etc) to the 
Northeast and Gulf of Mexico and coordinates all Litigation, Bankruptcy, 
Labor, Employment, Customs, Tax, Regulatory,  M&A’s and Divestitures of 
companies for our clients and all the real estate in the North of Mexico.   She 
has also held the position of Vice President to the Canadian Chamber of 
Commerce, Northeastern Chapter, as well as Ex President of Consejo 
Coordinador de Empresarios and President of the Economic Development 
Chamber of Matamoros and represents our law firm in the Brownsville 
Economic Development Chamber as well at the McAllen Economic 
Development Chamber in Texas. She is one of the representatives of the law 
firm before the USLaw Network which is a lawyers association that has more 
than 60 law firms in the United States (150 offices in 48 states, with more 
than 4,000 lawyers in integrated in this network). 
 
She entered this law firm in 1987 and has worked in the offices of this law 
firm in Mexico City, Ciudad Juarez, Chihuahua and Chicago, Illinois and 
obtained a Doctorate in Tax Law and is visiting Professor for Corporate Law 
(Business) in the Universidad del Noreste having imparted the Exterior 
Commerce course at the Instituto Tecnológico in Ciudad Juarez, Chihuahua 
and was also Assistant Professor of Economic Law at the Universidad of 
Ciudad Juarez. 
 
She is member of the Mexican Lawyers Association and the International Bar 
Association in London. 








R. BYRN (BYRNIE) BASS, JR.


Compass Bank Building
4716 4  Street, Suite 100th


Lubbock, Texas 79416
806/785-1250


806/771-1260 (Facsimile)
e-mail - bbass@bbasslaw.com


Byrnie Bass graduated from Baylor University in 1969 with a B.A. Degree and received his
Juris Doctor from the University of Texas in 1972.  Since that time, he has been engaged in the
private practice of law in Lubbock.  He has had several partners over the past thirty-seven years, but
eventually he got sick of them and they got sick of him.  Now flyin’ solo.  


Mr. Bass is a past President of the West Texas Bankruptcy Bar Association, the Lubbock
County Bar Association, was an original member of the State Bar's Advertising Review Committee
and is a Texas Bar Foundation Fellow.  Mr. Bass is a frequent speaker at State Bar institutes and
seminars throughout the State.  He has three times been Chairman and Co-Chairman of the Farm
Ranch and Agri-Business Bankruptcy Institute sponsored by the West Texas Bankruptcy Bar
Association and the Texas Tech University School of Law.  He also has served on the Planning
Committees for the State Bar’s Advanced Consumer Bankruptcy Course, Advanced Business
Bankruptcy Course and also for the University of Texas Law School’s Annual Bankruptcy
Conference having also chaired that Committee in 1991.  In 2003, Mr. Bass was selected to and
inducted into the membership of the American College of Bankruptcy (Fellows, 15  Class).  Forth


several years he served on the State Bar’s Bankruptcy Law Advisory Commission and Bankruptcy
Law Exam Commission.  He is currently Chair of the State Bar Bankruptcy Section Council.  For
the past four years he has been in Texas Monthly’s list of “Super Lawyers” (makes one suspect the
list), and he is Chair-Elect of the Bankruptcy Section of the State Bar of Texas.


 An avid golfer, Mr. Bass served as a Marshall at the 1999 and 2000 Masters in Augusta,
Georgia.  He also likes smoky bars and music, particularly the blues, rock and funk.  Formerly active
in civic affairs, he served as Chairman of the Lubbock Arts Festival and as Chairman of the Board
of the Lubbock Chamber of Commerce in 1991-92.  He and his wife, Sharon, to whom he has been
married for 39 years, have two sons:  Roy Byrn Bass, III (Rob), age 33, who is a guitar player and
writer, honor graduate of Texas Tech, has received his Masters in creative writing through Goddard
College in Vermont and who currently lives in Austin with his wife Catherine and baby daughter,
Miller, age 20 months; and Brett, age 30, a professional musician who headquarters in New York
City.  He  has toured the world and made numerous network television appearances as the bass
player for pop rock international superstar Enrique Iglesias, singer/songwriter Regina Spektor,
European rock star Anastasia and Chris Barron, former lead singer for the popular 90's rock group,
the Spin Doctors.
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Eduardo V. Rodriguez 
evr@malaiselawfirm.com 


 
Malaise Law Firm  


Managing Attorney For The Rio Grande Valley 
 


       
 725 West Tyler     1265 N. Expressway 83            721 E. Esperanza, Ste B 
    Harlingen, TX 78550     Brownsville, Texas 78520            McAllen, TX 78501 
   (Office) (956) 423-3457    (office) (956) 547-9638            (Office) (956) 688-5810 


(facsimile) (956) 423-3949        (Facsimile) (956) 547-9630 (Facsimile) (956) 688-6179 
------------------------------------------------------------------------------------------------------------------------------------------------ 
 


CURRICULUM VITAE 
 
 
 


Education 
 
Texas Tech University School of Law, Lubbock Tex, Dec. 1995, J.D., With Honors 
South Plains Association of Governments, Lubbock Tex.  Dec. 1995 Mediator 
Pan American University, Bro., Texas, May 1984, M.B.A. With High Honors 
Pan American University, Bro., Texas, May 1981, B.A. Psychology 


 
Speaking Engagements 


 
Speaker:  Chapter 13 Trustee=s Seminar Corpus Christi, Sept. 2002 
Speaker:  Chapter 13 Trustee=s Seminar on 2005 BAPCPA, Sept. 2005 
Speaker:  Corpus Christi Bar=s Seminar on 2005 BAPCPA, Debtor>s Counsel=s Perspective,      


Oct. 2005 
Speaker:  State Bar Of Texas, Boot Camp, Dallas, Texas  Sept. 2005 
Speaker:  University of Texas 2nd Annual Consumer Bankruptcy Practice, June 2006  
Speaker:  State Bar of Texas, Boot Camp, Houston, Texas Sept. 2006 
Speaker:  Texas Attorney General=s Office, McAllen Texas April 2007 
Speaker:  State Bar of Texas, Bankruptcy Bench Bar Seminar, June 2007 
Speaker:  State Bar of Texas, Consumer Boot Camp, San Antonio Texas, Oct. 2007 
Speaker:  University of Texas 4th Annual Consumer Bankruptcy Practice June 2008 
Speaker:  State Bar of Texas, Soaking Up some CLE A South Texas Litigation Seminar, South Padre 


Island, Texas May 2009 
Speaker:  State Bar of Texas, Bench/Bar Conference Small Business & Consumer Bankruptcy, 


Southern District of Texas, Laredo, Texas April 2009  
Speaker: State Bar of Texas, Starting Out Right, Consumer Bankruptcy, San Antonio, Texas 


January 2010 
Speaker:  2010 Southern District Bench/Bar Conference, On Going Mortgages 6 Years Later, 


August 2010  
Speaker: 2010 Southern District Bench/Bar Conference, Legal Services To The Poor, August 2010 
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Languages 
 
100% fluent in English 
100% fluent in Spanish 
20% fluent in Italian 


Published Articles 
 


The DTPA and Article 21.21 Of The Texas Insurance Code , Caveat Vendor  Consumer Law, 
Sept. 1995 
 
The Basics of Chapter 7 & 13 Under The BAPCPA, State Bar of Texas Consumer Bankruptcy 
Boot Camp Sept, Dallas, Texas Sept. 2005 
 
Getting Evidence In . . . Cheaply, U. T. Consumer Bankruptcy Seminar, Galveston Tex.  June 
2006  
 
Processing a Consumer Bankruptcy Case From Initial Conference to Discharge & 5th Circuit 
Case Law Update, State Bar Of Texas Consumer Bankruptcy Boot Camp, Houston Tex. Sept, 
2006  
  
Walking Through the First Interview, State Bar of Texas, Consumer Boot Camp, San Antonio 
Texas, Oct. 2007 
 
Consumer Bankruptcy and Child Support Claims for Texas Attorney Generals , 2007 
 
Formulating a Chapter 13 Plan For Texas, Bench/Bar Seminar, State Bar of Texas 2007 
 
Getting The Upper Hand In State Court Litigation, State Bar of Texas Soaking Up some CLE  
A South Texas Litigation Seminar, South Padre Island, Texas May 2009 
 
The Initial Interview & Choosing The Chapter, State Bar of Texas, Bench/Bar Conference Small 
Business & Consumer Bankruptcy, Southern District of Texas, Laredo, Texas April 2009  
 
Getting Relevant Evidence In . . . Cheaply,  State Bar of Texas, Bench/Bar Conference Small 
Business & Consumer Bankruptcy, Southern District of Texas, Laredo, Texas April 2009  
 
Starting Out Right: Chapter 13 Plan & Confirmation Issues, San Antonio, January 2010  
 
On Going Mortgages in the Southern District of Texas - Six Years Later, 2010 Bench/Bar 
Conference Small Business & Consumer Bankruptcy, Corpus Christi,  Texas August 2010  
 
Legal Services For The Poor – A Mandate by The State Bar of Texas, Bankruptcy Law Section, 
2010 Bench Bar Conference Small Business & Consumer Bankruptcy, Corpus Christi, Texas 
August 2010 
 
Southern District of Texas Bankruptcy Pro Bono Program, A Project of the Cameron County Bar 
Association & Texas Rio Grande Legal Aid “Just Take One” Volunteer Attorney Information.  
July 2010 
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Published Books 


 
(Pending Publication) 


 
 
Memberships 


 
Admitted:  Southern District of Texas & Western District of Texas 
Member: American Bankruptcy Institute 
Member: Consumer Bankruptcy Section, State Bar of Texas 
Member: American Bar Association 
Member: National Association of Chapter Thirteen Trustees 
 


Other 
Real Estate Professional since 1980 
State Bar of Texas Pro Bono Committee Member , Bankruptcy Section. January 1, 2010 - June 30, 
2011. 
Served as Interim Receiver S. D. of Texas Case No. 10-7009 
2010 Bench Bar Conference, Consumer Bankruptcy Section Chairperson 
2010 Bench Bar Conference, Planning Committee Member 





















Elizabeth M. Guffy
Elizabeth M. Guffy, Attorney at Law


711 Louisiana, Suite 3100
Houston, Texas  77002


phone: (713) 227-0095
eguffy@eguffylaw.com


Elizabeth Guffy is a solo practitioner in Houston, Texas.  She represents both
debtors and creditors in commercial bankruptcy cases, as well as providing
insolvency-related counseling to companies and government-sponsored entities
regarding securitizations and other financings.


Ms. Guffy received her B.A. in biology from Rice University.  She attended the
University of Houston Law Center, where she was an articles editor for the
Houston Law Review, and a member of the Order of the Coif. She was awarded
her J.D. with honors in 1987.  She left Baker Botts in 2002 to join the Houston
office of Dewey Ballantine (now Dewey & LeBoeuf), and left that firm in 2008 to
begin her own practice.


Ms. Guffy is a frequent speaker at legal conferences and seminars, and she
regularly contributes articles to legal publications.  She is the secretary of the
Bankruptcy Law Section of the State Bar of Texas and a Life Fellow of the Texas
Bar Foundation.

































STEPHEN T. HUTCHESON 
 
Practice Areas 
Corporate Reorganization, Creditors' Rights 
 
Education and Professional Background 
Texas Tech University, J.D., 1983.  
Abilene Christian University, (B.B.A. 1975, M.B.A. 1978).  
Admitted to practice: Texas, 1983; U.S. District Court for the Northern, Southern and 
Eastern Districts of Texas; U.S. Court of Appeals, Fifth Circuit.  
Law Clerk to the Honorable Bill H. Brister, U.S. Bankruptcy Judge, Northern District of 
Texas, 1983-1984. 
 
Articles, Publications and Lectures 
Co-Author: Chapter 29, "Debtor's Relations with Governmental Agencies," 1989 Collier 
Handbook for Trustees and Debtors in Possession, Matthew Bender. 
"Post Filing Loans to the Chapter 11 Debtor: Good Money After Bad?" 107 Banking Law 
Journal 344 (1990).  
"The Texas Construction Trust Fund Act and Bankruptcy Preferences," Vol. I Construction 
Law Journal, 43 (2003). 
 
Professional and Community Involvement 
Member, Dallas Bar Association (Bankruptcy and Intellectual Property Sections).  
Member, State Bar of Texas (Bankruptcy and Construction Law Sections).  
Past Chairman, Consumer Information Foundation.  
Member, American Bankruptcy Institute. 
Adjunct Professor, Amberton University, 1991-2006.  
Former Member, Board of Directors, Central Dallas Ministries  
Member, United States Volleyball Association.  
USA Volleyball IMPACT; CAP I, CAP II and CAP III certifications.  
Member, American Volleyball Coaches Association.  
Member, Texas Girls Coaches Association.  
National Federation of High Schools Association. 
Former prison minister. 







STEPHEN T. HUTCHESON 
 


Major Cases/Clients 
 
This is not an exhaustive list but is a representative list. 
 
Trustee’s Counsel 
 
Representation of Trustees in numerous chapter 7 cases.  Also involved in representation of 
post-confirmation Trustees in large corporate chapter 11 cases. 
 
Committee Counsel 
 
TIC United Corp. ($200MM + in claims) 
 Worked with Debtors’ counsel on a joint plan of reorganization. 
 
Ted True (Oil & gas) ($150MM + in claims) 
 Opposed affiliate’s substantive consolidation motion, in an effort to  
 improve dividend to unsecured creditors. 
 
Daisytek Incorporated, et al ($200MM + in claims) 
 Worked with Debtors’ counsel to co-author joint plan of reorganization and  
 establish a creditors’ trust for the unsecured creditors. 
 
Doyle A. Hopkins (Real estate investment; $85MM in claims) 


Uncovered assets and unapproved actions of the debtor and sought appointment of a 
trustee. 


 
ML & Associates, Inc. (General contractor) ($10MM + in claims) 
 Investigated accounting and financial records of the general contractor debtor and sought 
 appointment of a trustee. 
 
El Comandante Management Company, LLC, et al. ($65MM in bond debt; $4MM+ in 
trade debt) (Only thoroughbred race track in Puerto Rico and the largest in the Caribbean) 


 
Represented the Unsecured Creditors’ Committee in opposing a plan of reorganization 
that proposed to pay a low dividend.  Negotiated with plan proponent, the Debtor and 
three potential purchasers of the Debtor’s assets toward a higher possible distribution to 
the allowed claims of general unsecured creditors.  


 
Victorville Aerospace, LLC (MRO Industry)   


Represented the Committee in opposing the Debtor’s first plan of reorganization and 
negotiated with the Debtor in an attempt to increase the dividend to the unsecured 
creditors. 


 
 







STEPHEN T. HUTCHESON 
 
 
Debtor’s Counsel 
 
U.S. Brass Corporation ($2.0Bn + in claims) 
Debtor’s counsel in reorganization of major plumbing manufacturer involving more than 
$2.0 billion in claims, numerous complex litigation matters, and challenges to confirmation 
taken to the Fifth Circuit. 
 
P.A. Bergner & Co. (now Saks, Inc.) 
Debtor’s counsel in complex litigation which involved a $42 million preference action. 
 
Trans-Western Exploration, Inc.  ($150MM in claims) 
Debtor’s counsel in reorganization of gas exploration and production company, involving 
$100 MM in securities claims and recapitalization of the reorganized entity using new capital 
infused by prepetition shareholders. 
 
Auto Credit, Inc.  ($80 MM in claims) 
 Debtor’s counsel in reorganization of subprime auto lender. 
 
Temple Retirement Community, Inc.  ($20MM in claims) 
Debtor’s counsel in reorganization involving a plan negotiated pre-filing, preservation and 
assumption of lifecare contracts for a large number of elderly individuals. 
 
Creditor’s Counsel 
 
Represented insurance company as a major secured lender in numerous real estate workouts 
and Chapter 11’s, both commercial and agricultural. 
 
Represented bank in consultative and litigation roles in problem loans and Chapter 11’s. 
 
Represented largest creditor and stockholder of regional airline in its controlled wind-down 
and liquidation. 
 
Represented an insurance company as secured lender in Chapter 11 case involving maritime 
secured transactions and adequate protection issues. 
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General Background


 Born in Commerce, Texas on March 16, 1948.  Admitted to the Texas Bar in 1974.
Preparatory education, University of Texas at Austin (BBA 1970); Legal education, University of
Texas (JD 1974).  Law clerk to the Honorable Ben C. Connally, Chief Judge of the U.S. District
Court, Southern District of Texas (1974 - 1975).  Practiced in Houston with the firm of Sheinfeld,
Maley & Kay from 1976 to 1981 before moving to Tyler.  Mr. Kelley has been a shareholder with
the law firm of Ireland, Carroll & Kelley, P.C. in Tyler, Texas since its inception in 1984.


Mr. Kelley has been board certified in business bankruptcy law since October, 1990.  He is
admitted to practice before all U.S. District Courts in Texas and before the 5th and 11th U.S. Circuit
Court of Appeals.  He is a member of the American Bankruptcy Institute, American Bar Association
State Bar of Texas and Smith County Bar Association.


Mr. Kelley’s practice centers on Chapter 11 reorganizations and federal court litigation
involving both bankruptcy and non-bankruptcy matters.








 
On-Going Mortgages In The Southern District 
Corpus Christ, McAllen & Brownsville Divisions- Six Years Later   Page 1 of 39 
 


On-Going Mortgages In The Southern District of Texas  
 Corpus Christi, Mcallen & Brownsville Divisions 


 
Six Years Later 


 
 
 
 
 
 
 


by 
 
 
 
 
 
 
 
 
 
 
 
 
 


Eduardo V. Rodriguez 
Malaise Law Firm 


1265 N. Expressway 83 
Brownsville Texas, 78520 


956-547-9638 
evr@malaiselawfirm.com 


 
 
 
 
 
 


Southern District of Texas Bankruptcy Bench-Bar Conference 
Omni Corpus Christi Hotel Bayfront Tower 


Corpus Christi, Texas 78401 
August 18-20, 2010 


 







 
On-Going Mortgages In The Southern District 
Corpus Christ, McAllen & Brownsville Divisions- Six Years Later   Page 2 of 39 
 


I. Table of Contents 
Introduction ..................................................................................................................................... 3 


Relevant Bankruptcy Statutes ......................................................................................................... 4 


Southern District Local Rules For Home Mortgages ..................................................................... 5 


On-Going Mortgages-The Purpose ................................................................................................. 6 


On-Going Mortgages-The Dark Side.............................................................................................. 7 


Administrative Procedures .............................................................................................................. 7 


Southern District Case Law ............................................................................................................ 8 


In re Sanchez, 372 B.R. 289 (2007) ............................................................................................ 8 


In re Padilla, 379 B. R. 643 (2007) ........................................................................................... 12 


In re Rodriguez, 396 B. R. 436 ( S. D. Tex. 2008) .................................................................... 16 


In re Rodriguez,  421 B.R. 356 (S.D. Texas Dec. 2009) .......................................................... 18 


In re Rodriguez,  Adversary No. 08-1004 (Doc. #352 July 21, 2010) ..................................... 19 


In re Campbell, 545 F. 3d 348 (5th Cir. 2008) .......................................................................... 22 


In re Wilborn, 401 B.R. 872 (2009) .......................................................................................... 24 


In re Wilborn,404 B.R. 841(2009) ............................................................................................ 26 


In re Wilborn, ---F3d--- 2010WL2433091(CA5 (Tex))............................................................. 28 


In re Cano, 2009 WL 2496320 (2009) ...................................................................................... 30 


In re Rojas, WL2496807 (2009)................................................................................................ 32 


In re Pena, 409 B. R. 847 (Bkrtcy. S.D. Tex. 2009) .................................................................. 33 


In re Rangel, 408 B.R. 650 (S.D.  Tex. 2009) .......................................................................... 34 


In re Herrera 2010 WL 144402 (9th Cir.BAP (Cal.) ................................................................ 36 


How Do We Fix These On-Going Mortgage Issues? ................................................................... 38 


Austin Program For On-Going Mortgages: .............................................................................. 38 


Case Self Monitoring ................................................................................................................ 39 


 
 


 
 
 
 
 
 
 







 
On-Going Mortgages In The Southern District 
Corpus Christ, McAllen & Brownsville Divisions- Six Years Later   Page 3 of 39 
 


On-Going Mortgages In the Southern District  
Corpus Christi, McAllen & Brownsville Divisions - Six Years Later 


 


Introduction 
 


The Hon. Richard S. Schmidt along with Chapter 13 Trustee Cindy Boudloche piloted  the 


ongoing mortgage, or pay through the plan program in the Corpus Christi, Brownsville and 


McAllen Divisions for the Southern District of Texas in 2004.   At that time, the Southern 


District along with other districts around the state and the nation were experiencing crowded Lift 


Stay dockets regarding delinquent home mortgage payments.   


 


More often than not, deals would be worked out between the debtor and the creditor where 


either the debtor got current on his own or modified his plan to cure the delinquent payments.  The 


debtor, nevertheless, would continue to make his mortgage payments outside of the plan.  If the 


debtor defaulted after any Agreed Order had been reached, the debtor was usually given a ten day 


notice to cure or the stay would terminate.  Many a battle has been fought over whether the debtor 


had the legal right to modify a plan to cure a delinquent mortgage payment either prior to or post 


confirmation.  The Mendoza case was always a debtor=s weapon that would be raised in the midst 


of battle to convince the Judge that curing a mortgage default was within his discretion.1  


 


There are those that have opposed the program because of (i) increased costs to the debtor; 


(ii) increased costs and liability to the Trustee in staffing, insurance bonding and oversight; (iii) a 


decrease in dividends to the unsecured creditors; (iv) violation of the anti-modification of home 


mortgages rule; (v) plan feasibility issues; (vi) disparate treatment of the secured mortgage lender 


over other secured creditors. Proponents of the program boast benefits that outweigh any negative 


aspects of the program such as: (i) plan feasibility is determined before a case is filed; (ii) a higher 


completion and thus discharge rate; (iii) debtors are poor record keepers, the chapter 13 Trustee is 


                                                 
1 In Re Mendoza , 111 F3d. 1264 C.A. 5 (Tex.) 1997 
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not; (iv) a reduction in the lift stay, modification and dismissal dockets and avoid altogether the 


chapter 13 shell game.2  


Relevant Bankruptcy Statutes 
 


We begin with the principal that it is the Chapter 13 Trustee=s duty is to A. . . advise, other 


than on legal matters, and assist the debtor in performance under the plan. . .,@ while ensuring the 


administering of the bankruptcy plan, its feasibility, and the debtor=s capabilities of repaying 


creditors as scheduled.3  With  this statute in mind, payment of the mortgage through the plan 


seems to aid the Trustee in accomplishing this goal.   


 


It is well known that the Bankruptcy Code provides special protections to the holders of 


secured claims that are secured only by a security interest in the real property that is the debtor=s 


principal residence.4  Thus a debtor cannot cram down a home mortgage based on the value being 


underwater.  A debtor can, however, cure all mortgage defaults and maintain payments while in 


chapter 13.5  In addition, the chapter 13 trustee has the authority under the code to make the 


on-going mortgage payments under the plan.6 


As most chapter 13 plans go, home mortgages are going to complete beyond the length of 


the plan.  Thus, it is anticipated that debtors in an on-going mortgage program will emerge from 


bankruptcy discharged from all of the pre-petition mortgage arrearages, charges, fees and costs.  


The debtor, then, should be in a better position to commence making the regular mortgage 


payments on their own, post-discharge.   


                                                 
2 In re Perez, 339 B.R. 385 (Bankr. S.D.Tex. 2006) 


3 11 U.S.C. '1302 


4 11 U.S.C. '1322(b)(2) 


5 11 U.S.C. '1322(b)(5) 


6 11 U.S.C. '1326(c) 
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Southern District Local Rules For Home Mortgages 
 


The Chapter 13 Procedures for Administration of Home Mortgage Payments were adopted 


by the Southern District on September 29, 2005 and amended on December 20, 2007 and again on 


January 7, 2010.7 On October 17, 2005 Local Rule 3015(b)  requiring the payment of home 


mortgages through the Chapter 13 Trustee=s office took effect.8    Local Rule 30019 was adopted 


by the Southern District and became effective April 1, 2010 requiring holders of home mortgages 


to attach a loan history form to the proof of claim.10  The new Local Rule also requires that the 


mortgage holder to file a Notice of Change in the monthly mortgage amount form to advise the 


debtor, debtor=s counsel and the Trustee, of any changes in the monthly mortgage payment.11   


 


The Southern District also adopted changes to the Local Rules with respect to motions for 


relief from the automatic stay regarding home mortgages12.  The new Rule requires that all 


motions for relief involving home mortgages contain an attachment providing a complete loan 


history on home mortgage loans.  The Rule also requires that (1) in cases in which the Chapter 13 


trustee is making the mortgage payments, the trustee=s payment history is a required attachment; 


and (2) in all other cases, the Loan History Form is required with data current through the date of 


filing of the motion.   


 


                                                 
7 Appendix #1 Chapter 13 Procedures for Administration of Home Mortgage Payments 


8 Appendix #2  Local Rule 3015(b) 


9 Appendix # 3  Local Rule 3001 


10 Appendix #4  Loan History Form 


11 Appendix #5  Notice of Change in Monthly Mortgage Amount Form 


12 Appendix # 6  Local Rule 4001 
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On-Going Mortgages-The Purpose 
 


Debtors facing home foreclosures often seek refuge in chapter 13 by curing  pre-petition 


mortgage defaults in a plan of reorganization.13  Once a plan is confirmed, on-going mortgage 


payments should be applied from the petition date based on the contract terms as if no default had 


existed and all pre-petition defaults are paid as a separate claim.  In addition, A[i]f the holder of a 


claim proposes to adjust the amount of the regular contractual installment payment due to a change 


in the interest rate, or for an escrow for payment of insurance and taxes, the claimant [is] 


[supposed] [to] give written or electronic notice of the Aadjusted amount@ to the debtor, the debtor=s 


counsel, and the trustee.@ 14  In addition, A[n]o post petition adjustment to the contractual 


installment payments due on a claim dealt with pursuant to '1322(b)(5) [are] valid unless 


authorized by the agreement upon which the claim is based, and unless notice of the proposed 


adjustment is served on the debtor, debtor=s attorney and the trustee, not later than 45 days prior to 


the date the adjusted amount is due.@15 


 


As Judge Bohm so eloquently stated in the Perez case:  A[b]y requiring debtors to make 


their mortgage payments to these trustees, and by having the trustees remit  these payments to the 


mortgagees, there will be much fewer questions, and much greater accuracy, about how much was 


paid to the home lender and when payment was remitted.  This clear evidence of payments also 


substantially benefits debtors upon completion of their cases. The procedures unanimously 


adopted by the bankruptcy judges of the Southern District of Texas achieve certainty, at the end of 


the case that the mortgage is current because there is a record that all payments have been made 


during the case. Without such a record, it is quite common for the mortgage lender to assert that the 


mortgage is not current because of various allegedly missed payments during the case-shortages 


for tax and insurance escrows, late payments, penalties, and fees. Normally, the debtor cannot 


                                                 
13 11 U.S.C. '1322(b)(5) 


14 Chapter 13 Trustee Procedures for Administration of Home Mortgage Payments, paragraph #4. 


15 Chapter 13 Trustee Procedures for Administration of Home Mortgage Payments, paragraph #5. 
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prove that the payments have been made because the debtor has no records. The usual result is that 


the debtor either loses the homestead or else the debtor is forced to file another bankruptcy case.@16 


On-Going Mortgages-The Dark Side 
 


The dark side of the on-going mortgage program, despite all of the rules and safeguards, is 


the fact that home mortgage creditors continue to treat chapter 13 payments as late and credit 


payments received to the oldest outstanding payments due under the note.  Add into the mix either 


late or partial payments from the debtor to the trustee and you have a real recipe for disaster.  


What happens at the end of the plan?  Does the debtor receive his long awaited discharge or does 


he face a mortgage bill loaded with late fees, interest charges, property inspection fees, attorney=s 


fees, escrow deficiencies, and other hidden costs?    


Administrative Procedures 
 


With the enactment BAPCPA, a new statutory provision for the enforcement of chapter 13 


plan provisions is available to assist the Trustee and the Debtor in the on-going mortgage program.  


AThe willful failure of a creditor to credit payments received under a plan confirmed under this 


title, unless the order confirming the plan is revoked, the plan is default, or the creditor has not 


received payments required to be made under the plan in the manner required by the plan 


(including crediting the amounts required under the plan), shall constitute a violation of an 


injunction under subsection (a)(2) if the act of the creditor to collect and failure to credit payments 


in the manner required by the plan caused material injury to the debtor@17 In order to use this 


section of the code, the debtor=s plan must specifically provide for how mortgage payments are to 


be applied, etc. 


In addition, the Southern District has administrative procedures in place to address the 


                                                 
16  In re Perez 339 B.R. 385, 415 Bkrtcy. S.D. Tex. 2006 


17 11 U.S.C. '524(i) 
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on-going mortgage program which in essence accomplishes several tasks (i) it requires the 


mortgage creditor to override its regular payment scheme to apply post petition payments to the 


first payment due from the petition date; (ii) it requires mortgage creditors to notify the debtor, 


debtor=s attorney and the trustee of any payment, interest rate and or escrow changes during the life 


of the plan; (iii) provides for the separate treatment of pre-petition arrearages; (iv) provides for the 


mortgage creditor to notify the debtor, debtor=s attorney and the trustee of any post petition fees, 


expenses, or charges that have accrued during the life of the plan and that the mortgage creditor 


contends are allowed by the note and are recoverable as against the debtor.  Currently the Trustee 


files a Notice to Deem the Mortgage Current18 at the end of each case to ensure there are no 


outstanding fees or charges.  If the mortgage creditor does not object, and or file a statement 


itemizing the out-standing fees and expenses due, then the creditor is bound by the discharge order 


and the mortgage is deemed current.  It is this author=s preference that the Southern District move 


more towards requiring annual statements from the mortgage creditor in order to avoid a surprise 


five years later. 


 


Southern District Case Law 
 


Cases regarding on-going mortgages in the Southern District are scarce.  The cases that I 


was able to locate discuss issues that arise in both on-going mortgage cases and pay direct cases.  


The are as follows: 


 


In re Sanchez, 372 B.R. 289 (2007) 
 


We begin the survey with the Sanchez case out of the Houston Division.  In the Sanchez 


case the debtors filed an adversary complaint against Ameriquest Mortgage Company (herein 


AAmeriquest@) alleging that Ameriquest had violated the automatic stay and confirmation order in 


applying payments that it received from the chapter 13 trustee to satisfy post�petition attorney=s 
                                                 


18 Appendix #7 
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fees, costs and property inspection fees that it assessed without notice, and with no determination 


by the bankruptcy court of their reasonableness.19  


 


Issue Presented: 


The central issue presented in this case was Amay a creditor holding a lien on a debtor=s 


homestead assess post-petition charges, without giving notice to the debtor and without seeking 


court approval, if those charges are specifically allowed under a pre-petition contract.?20  The 


debtors were asserting that all charges must have been disclosed to the court and that the charges 


must have been reasonable to be approved.  Ameriquest asserted that neither the security 


agreement signed by the plaintiffs nor the bankruptcy code required them to disclose such charges 


or seek court approval for same. 


 


Background Facts: 
 


Ameriquest filed a proof of claim for some pre-petition arrearages and charges.  In 


addition, Ameriquest, pre-confirmation, charged the debtors additional monies for legal fees, costs 


and expenses.  Post-confirmation, Ameriquest charged the debtors additional property inspection 


fees.  The debtors defaulted on some payments, an agreed order was reached and again the 


debtors defaulted but this time Ameriquest sent the debtors a Forbearance Agreement, which they 


signed without consulting their attorney.  Along with the signing of the Agreement, the debtors 


sent in a $4,000 check to Ameriquest which was  applied to additional bankruptcy fees 


Ameriquest had incurred, property inspection fees and accrued interest.21  Ameriquest also 


alleged that it paid post petition property taxes in the approximate amount of $20,000 but did 


notify the debtors about the deficiency and increased their mortgage payment two fold.  


                                                 
19In re Sanchez, 372 B.R. 289 (Bankr. S.D. Tex. 2007).   


20Id at 296  


21  Id at 300 
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Ameriquest did not disclose the payment to the court nor did it file a Transfer of Claim.22    


 


Court====s Ruling: 
 


Judge Bohm took up the matter on summary judgment and held that:  


(i) post petition, pre-confirmation charges are subject to '506(b) and pursuant to that 


statute any charges assessed must be reasonable and provided for in the agreement under which the 


claim arose; 


  (ii) section 506 works in tandem with Rule 2016 which lays out the process for requesting 


fees, costs and other expenses;23 


(iii) the entity seeking reimbursement for expenses from the estate, has the burden to file 


Rule 2016 disclosures and show that its charges are reasonable as required by '506;24  


(iv) because Ameriquest failed to disclose the extra fees and costs the court held that those 


additional costs were unreasonable;25  


(v) section 1322(b)(2) gives holders of secured claims on debtor=s homestead considerable 


protection but does not give them card blanche to charge any fees that follow the letter of the 


contract;26 


(vi) post confirmation charges are not subject to '506 but the court, nevertheless, retains 


jurisdiction to review fees and costs for reasonableness under state law;27  


(vii) res judicata based on a confirmed plan would not apply to fees and expenses that were 


not disclosed because although confirmation of a plan is treated as res judicata as to all justiciable 


                                                 
22 Id. 


23 Id at 303 


24 Id at 304 


25 Id at 305 


26  Id 


27 Id at 306 
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issues which were or could have been decided at the confirmation hearing,  courts will not defer to 


a confirmed plan if predicate steps required by the Code or Bankruptcy Rules were not followed or 


if doing so would result in a denial of due process;28  


(viii) the court did not have to address whether the debtors had a private right of action 


under '506 or Rule 2016, instead the Court held that it may use its equitable powers under '105(a) 


to enforce those provisions and  it may also invoke '105(a) to enforce specific provisions for 


debtors private right of action under '362 to enforce the automatic stay because the automatic stay 


was imposed through a court order, with regard to Ameriquest=s violation and improper 


modification of the Amended Plan because the Amended Plan was imposed through a court order 


(making reference to the forbearance agreement);29  


(ix) Ameriquest violated '362(a)(3) by taking property of the estate without the Court=s 


approval and assessed the debtors post petition charges and then satisfied the charges with the 


mortgage payment it received from the Chapter 13 Trustee - monies that came from the debtor=s 


post petition earnings which constituted a taking of property of the estate and impaired the debtors 


ability to comply with the terms of the Amended Plan,30 the court also held that the debtor=s acts 


violated '362(h) and that damages were appropriate but that it could not rule on the issue of 


punitive damages due to insufficient evidence at the time of the hearing and more evidence would 


be required;  


(x) Ameriquest=s purchase of the tax claims without first following Rule 30018 is invalid;31  


(xi) the court required additional evidence at trial to determine whether or not Ameriquest 


violated '506 when it used suspense accounts in the debtor=s case.   


The parties settled their differences so there was never a final determination on the 


remaining issues. 


                                                 
28  Id at 307 


29 Id at 309 


30 Id at 313 


31 Id at 319 
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In re Padilla, 379 B. R. 643 (2007) 
 


The next case on our survey is the Padilla case also out of the Houston Division.  Several 


debtors filed an adversary complaint against Novastar Mortgage, Inc. (herein ANovastar@) alleging 


that Novastar violated several sections of the Bankruptcy Code by charging extra fees and 


expenses without filing proper applications for approval.    


 


Issue Presented:  
 


The central issue in this case required the Court to consider how the Bankruptcy Code and 


the Federal Rules of Bankruptcy Procedure affected a lenders right to collect Reimbursable 


Expenses in a chapter 13 bankruptcy case.32   


 


Background Facts: 
 


Judge Isgur took the matter up on cross motions for partial summary judgment.  The 


parties stipulated that the mortgage contracts allow lenders to recover their Reimbursable 


Expenses and that the debtors could challenge those costs in Bankruptcy Court.   The parties, 


however differ on how these expenses are charged and collected. 


Novastar=s position is summarized as follows: A. . . '1322(b)(2) preserves the Lender=s 


contract rights throughout a chapter 13 case. Consequently, Lenders are free to charge the 


Reimbursable Expenses without court authorization.  Although the Lenders acknowledge that the 


Bankruptcy Court is an appropriate forum for any challenge by these Debtors, the Lenders also 


contend that the Debtors must challenge any charges only under applicable non-bankruptcy law.@33 


 


                                                 
32 In re Padilla, 379 B.R. 643, 649 (Bankr. S.D. Tex. 2007) 


33 In re Sanchez, 379 B.R. at 649 







 
On-Going Mortgages In The Southern District 
Corpus Christ, McAllen & Brownsville Divisions- Six Years Later   Page 13 of 39 
 


The debtor=s position can be summarized as follows: A [a]though the Debtors acknowledge 


that '1322(b)(2) preserves the lenders= contract rights, the Debtors contend that these rights are 


circumscribed by specific Code provisions and Bankruptcy Rules.  One such provision is 


'506(b), which allows creditors to obtain attorney=s fees and other costs only if the creditor is over 


secured.  Another is Bankruptcy Rule 2016(a), which requires persons seeking to collect 


Reimbursable Expenses from the estate to apply to the Court for their reimbursement.@34   


 


Debtor Padilla 


Debtor Padilla filed a chapter 13 bankruptcy and creditor Wells Fargo filed a claim for 


pre-petition arrearages, an Agreed Order Modifying the Stay was entered in the case as to missed 


payments.  In addition the debtor filed an adversary against the creditor for , inter alia, failing to 


properly apply funds to his account.  The case and adversary were subsequently dismissed.  The 


Padillas then filed a second chapter 13 bankruptcy and again Wells Fargo filed a claim for 


pre-petition arrearages.  The debtor did not object to the claim and the plan was ultimately 


confirmed.  The confirmed plan cured pre-petition arrearages in the plan and the debtor was to 


make all post-petition payments to Wells Fargo outside of the plan. The debtors completed their 


plan and they were granted their discharge.           


 


Debtor Sanders 


Debtor Sanders executed a note and Deed of Trust granting a security interest in her 


homestead to Wells Fargo.  Novastar Mortgage, Inc. was the servicer on the mortgage.  The 


Sanders confirmed plan called for pre-petition arrearages being paid through the plan and the 


debtor making all post-petition payments directly to Novastar.  Novastar  incurred post-petition 


Reimbursable Expenses and posted those charges to the debtor=s account.  Debtor Sanders alleged 


that Novastar improperly assessed charges on her account and actually collected by diverting 


portions of payments provided by the plan.35  Novastar alleges that it merely accounted for the 


                                                 
34 Id. 


35Id at 652 
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post-petition expenses and documented debtor=s account without collecting from the debtor.     


 


Court====s Ruling: 


The Court held the following: 


 


(i) After a chapter 13 petition has been filed, and prior to a plan=s confirmation, '506(b) of 


the Bankruptcy Code and Bankruptcy Rule 2016(a) govern Wells Fargo=s and Novastar=s ability to 


collect Reimbursable Expenses.36   


(ii) Section 506(b) authorizes over secured creditors to recover interest and reasonable fees 


and expenses that accrue between the petition date and plan confirmation.37 Section 506(b) has no 


application after a chapter 13 plan is confirmed. 38   AIf section 506(b) were applied 


post-confirmation it would directly conflict with '1325.  Section 1325(a)(5)(ii) requires the 


payment of interest on all secured claim, whether under secured or over secured , where the debtor 


retains the collateral.  One cannot simultaneously apply '506(b) (disallowing interest on under 


secured claims) and '1325(a)(ii) (mandating interest on under secured claims).39 


(iii) Courts get to scrutinize over secured creditor=s request for reimbursable fees and 


expenses and A[t]o enable a court to apply the required scrutiny, a creditor must file a Rule 2016(a) 


application with information demonstrating the reasonableness of the fees and expenses.@40 


(iv) The Court denied summary judgment on the issue of whether Wells Fargo and 


Novastar actually collected fees post-petition due to insufficient evidence. 


 


(v)    Rule 2016(a) applies both pre and post confirmation and this rule, as a procedural 


                                                 
36In re Sanders, 379 B.R. at 653-654 


37Id at 654 


38 Id at 656 


39 Id at 656-657 


40 Id. 
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rather than a substantive rule, does not conflict with the antimodification provision of 


'1322(b)(2).41 


 


(vi) A. . . a mortgage lender=s contract rights continue unimpaired through a chapter 13 plan.  


However, '1322(b)(2) does not immunize a lender=s compliance with non-bankruptcy law 


governing those rights.@42   


(vii) ACollecting unauthorized Reimbursable Expenses post-petition and prior to 


confirmation violates '506(b) and Rule 2016(a).  Collecting unauthorized Reimbursable 


Expenses post-petition and post confirmation violates Rule 2016(a) and the terms of the confirmed 


chapter 13 plan but does not violate the automatic stay.@43 


The Court explains that confirmation of a chapter 13 plan converts a claim for 


Reimbursable Expenses into a claim arising under the confirmed chapter 13 plan rather than a 


pre-petition contract claim and such actions to enforce the confirmed plan do not violate the stay. 


(viii) Wells Fargo and Novastar did not violate '362(a)(5) either because they have no lien 


on the debtor=s disposable income in order to create, perfect or enforce a lien.44 


(ix) The mere posting of a charge to debtor=s account does not violate section 362(a)(3), nor 


would Wells Fargo and Novastar=s allocation of payments violate the automatic stay, but may 


violate the provisions of the confirmed plan.  '362(a)(3) only apples to property of the estate.45 


Judge Isgur=s holding varies from Judge Bohm=s holding in the Sanchez case as to the 


violation of the stay.  Judge Bohm said that such actions as discussed in this case do violate the 


stay.  Judge Isgur disagrees as explained above and said that even though he disagrees with Judge 


Bohm, their differences can be reconciled in that if the alleged conduct is prohibited and-if proven 


                                                 
41 Id at 657 


42 Id at 660 


43 Id at 663 


44 Id at 664 


45 Id  
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the debtors may be entitled to relief, just not under section 362 but state law.   


(x) Disgorgement of monies collected in violation of '506(b) or a confirmed chapter 13 


plan does not allow the creation of a private cause of action but is enforceable under '105 and is a 


necessary action to enforce the Court=s orders and rules.  However, disgorgement would only be 


proper if such monies were actually collected from property of the estate, the mere posting of a 


charge without more does not trigger disgorgement.46   


(xi) If in fact a violation of the confirmed plan has occurred, an award of attorney=s fees 


under '38.001 of the Texas Practice & Remedies Code may be appropriate. 


(xii) Res Judicata is not a defense in this case because although plan confirmation has 


binding and preclusive provisions upon plan confirmation, the Padillas and Sanders did not object 


to the plan provisions but to how the plan was being implemented specifically with the nature and 


amount of undisclosed fees and charges under the Wells Fargo and Novastar Contracts.47  


(xiii) Judicial Estoppel is also inappropriate in this case because the Padillas and Sanders 


never contended that the Reimbursable Fees and Expenses were not allowed, just that they were 


never informed. 48  


(xiv) Latches is not a defense when the delay in filing an adversary by the Plaintiffs was a 


result of Wells Fargo and Novastar=s failure to conform to Bankruptcy Rules. 


 


In re Rodriguez, 396 B. R. 436 ( S. D. Tex. 2008) 
 


This adversary was brought against Countrywide Home Loans, Inc. (herein 


ACountrywide@) for improperly applying mortgage payments on pre-petition arrearages pursuant 


to a confirmed plan and for charging fees and expenses post-petition without appropriate notice to 


the debtor and the court and waited until the plaintiff=s case was discharged to collect them.  


                                                 
46 Id at 668 


47 Id at 669 


48 Id 







 
On-Going Mortgages In The Southern District 
Corpus Christ, McAllen & Brownsville Divisions- Six Years Later   Page 17 of 39 
 


Countrywide denied all of the allegations and took the position that even if the plaintiff=s 


allegations were true, Countrywide was authorized to do so under their mortgage contract.    


 


Background Facts: 


Plaintiff Rodriguez along with four other plaintiffs (herein Aplaintiffs) filed the adversary 


complaint alleging that Countrywide undertook one or all of the following actions: (1) improperly 


allocating mortgage payments among principal, interest, and deficiency; (2) collecting pre-petition 


amounts or post-petition Reimbursable Expenses without court approval; (3) attempting to collect 


unreasonable and unauthorized fees and expenses; and (4) attempting to collect pre-petition or 


discharged debts after Plaintiffs received their discharge in violation of '' 362,  506, 524, 


1322(a)(1), 1322(b)(5), 13268, 1325, 1327, and 1328 and Federal Rule of Bankruptcy Procedure 


2016(a), the court order confirming plan and new contracts formed by the confirmed plan.49 


   


Countrywide filed a Motion to Dismiss asserting (1) the Court lacked subject matter 


jurisdiction; (2) the Bankruptcy Code and Rules do not authorize private causes of action for 


Countrywide=s alleged conduct; and (3) Countrywide=s alleged conduct did not violate the 


Bankruptcy Code and rules.50 


Court====s Ruling: 


(i)ABankruptcy courts retain significant jurisdiction after a discharge order is issued and a 


case is closed.  The Court=s subject matter jurisdiction over closed cases extends to conduct that 


allegedly violated court orders confirming plans and Rule 2016.@51  A. . . A debtor=s adversary 


proceeding, seeking damages for violation of the discharge injunction, confirmed plan, and 


confirmation order, [is] a core proceeding.@52   AAfter a bankruptcy case is closed, subject matter 


jurisdiction remains in the Bankruptcy Court to assure that the rights afforded to a debtor are fully 
                                                 


49 In re Rodriguez, 396 at 444 


50 Id at 445 


51 Id at 452 


52 Id at 453 citing (citing In re Craig=s Stores of Tex. Inc. 266 F.3d 388, 390 (5th Cir. 2001)) 
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vindicated.@53 


(ii) AAn adversary proceeding can be filed long after a bankruptcy case has been  


filed and even after a bankruptcy case has been closed.@54        


(iii)  A'105 does not itself create a private right of action, but a court may invoke '105(a) 


if the equitable remedy utilized is demonstrably necessary to preserve a right elsewhere provided 


in the Code.@55   


The Court denied Countrywide=s motion for summary judgment in part, reserving only for 


trial the issue whether Plaintiffs have stated claims for violations of the Bankruptcy Code or Rules. 


 


In re Rodriguez,  421 B.R. 356 (S.D. Texas Dec. 2009) 
 


Background Facts 


Chapter 13 debtor-borrowers brought adversary proceeding challenging residential 


mortgage lender's alleged improper assessment of undisclosed post petition fees, misapplication of 


post petition payments from debtors and trustee, and improper declaration of defaults at 


conclusion of their Chapter 13 cases. Lender moved for summary judgment on claims 


 


Court====s Ruling 


The Bankruptcy Court, Marvin Isgur, J., held that: 


(1) long-term residential mortgage debt was not discharged at conclusion of debtors' 


confirmed cure-and-maintenance plans, such that mortgage lender, in attempting to collect fees 


that it had secretly assessed post petition, did not thereby violate discharge injunction; 


(2) while lender's misapplication of payments voluntarily made by Chapter 13 debtors or 


trustee in accordance with terms of confirmed plans may have violated plans or plan confirmation 


                                                 
53 In re Bradley, 989 F.2d 802 (5th Cir. 1993) 


54 In re Rodriguez, 396 at 454 


55 Id at 457 (citing In re Noonan, 124 F.3d 22 at 28 (1st Cir. 1997) 
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orders, it did not violate any provision of automatic stay; 


(3) genuine issue of material fact precluded entry of summary judgment for lender on cause 


of action brought by debtors for lender's alleged violations of terms of confirmed plan and of plan 


confirmation order; 


(4) Bankruptcy Rule obligating mortgage lender to file a Rule 2016 disclosure and to seek 


court authorization prior to collecting any reimbursable fees and costs post petition continued to 


apply even after Chapter 13 plan was confirmed; and 


(5) fact issues preclude entry of summary judgment on debtors' claims for lender's alleged 


violations of this Rule. 


 


In re Rodriguez,  Adversary No. 08-1004 (Doc. #352 July 21, 2010) 
 


 This portion of the Rodriguez adversary case dealt with the Plaintiff’s Motion for class 


certification which was granted in part and denied in part. 


 
Background Facts 
 
 


This class action lawsuit was initiated on February 26, 2008 by named Plaintiffs Ydalia 


Rodriguez, Maria Antoineta Herrera and David Herrera, and Lucy Moreno and Alfonso Moreno 


(“Plaintiffs”). Plaintiffs are all former chapter 13 debtors with mortgage contracts serviced by 


Countrywide Home Loans, Inc. Plaintiffs allegedly cured their pre-petition mortgage arrearages, 


completed their chapter 13 plans, and received a discharge.56  Plaintiffs alleged that despite 


curing their arrearages, Countrywide nevertheless charged undisclosed fees during the pendency 


of the chapter 13 case and then attempted to foreclose on their homes, post discharge to collect 


those fees.    


After extensive hearings and rulings on related issues, (see above cases)  the remaining 


issue was whether Countrywide’s fee collection practices violate Federal Rule of Bankruptcy 


Procedure 2016(a) on a scale that merited certification of a class action.   Each of the plaintiffs’ 


                                                 
56 In re Rodriguez, 08-1004 Doc. #352 July 21, 2010 Pg.1 
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chapter 13 cases contained pre-petition arrearages that were paid off by the end of the plan.  Each 


of the plaintiffs’ were also charged fees, authorized by the court, that were related to lift stay 


motions and the like, however, each plaintiff was also charged undisclosed fees during the case, 


but not collected until the case was discharged.  For each mortgage account, the data compiled on 


Countrywide’s AS-400 computer software included “(i) an itemization of all the fees posted to 


each account and whether the fee is classified as recoverable from the mortgagor, (ii) an 


itemization of all the fees collected by Countrywide, (iii) a breakdown of all the payments made to 


Countrywide towards a mortgage account,16 (iv) information concerning a mortgagor’s 


bankruptcy filing and status, and (v) all information regarding the escrow and principal balance of 


the mortgage.”57   


 


Legal Analysis & Ruling 


 In order to certify a class, the plaintiff must satisfy the four prerequisites-numerosity, 


commonality, typicality, and adequacy of representation – found in rule 23(a), and one of the 


categories of Rule 23(b).58 The Court was presented with the following claims by the plaintiffs: 


(i) a declaratory judgment finding Countrywide’s conduct violated the Bankruptcy Code; (ii) an 


injunction prohibiting Countrywide from attempting to collect undisclosed fees; (iii) 


compensatory damages; (iv) punitive damages; and (v) sanctions. The Court granted certification 


on Plaintiff’s claim seeking injunctive relief and denied certification on the damage claims.59   


Therefore the Court narrowed the class members to include only those individuals: 


 


“(a) who owed funds on a Countrywide serviced note as of February 26, 2008; 
(b) who have not fully paid the relevant mortgage note, fees, or costs owed to 
Countrywide, its successors and assigns; 
(c) who filed a chapter 13 proceeding in the United States Bankruptcy Court for the 
Southern District of Texas on or before October 15, 2005 and have confirmed 
chapter 13plans that treated mortgages serviced by Countrywide; and 
(d) as to whom Countrywide has assessed a fee or cost governed by Rule 2016(a), 


                                                 
57 Id at Pg. 14-15 
58 In re Rodriguez, 08-1004 Doc. #352 July 21, 2010 Pg.21 
59 Id at Pg 23. 
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attributable to a time after the filing of a bankruptcy petition and before the date on 
which the individual received a chapter 13 discharge, unless such fee or cost was 
approved in a Bankruptcy Court order.”60 


 
The Court then went on to discuss the Rule 23(a) preqequesits.  The Court stated that one 


or more members of a class may sue or be sued as representative parties on behalf of all members 


only if: (1) the class is so numerous that joinder of all members is impracticable; (2) there are 


questions of law or fact common to the class; (3) the claims or defenses of the representative 


parties are typical of the claims or defenses of the class; and (4) the representative parties will 


fairly and adequately protect the interests of the class.  The Court went into a detailed discussion 


of Rule 23(a) as it applied to the facts of this case and held that the plaintiffs satisfied Rule 23(a).61  


In addition the Court stated that since Countrywide assessed and charged fees to the class 


according to its understanding that its conduct was not regulated by Rule 2016(a), and 


Countrywide did not file Rule 2016(a) applications during the relevant period, Court also found 


that Plaintiffs sufficiently alleged behavior applicable to the class as a whole under Rule 


23(b)(2).62   


As for the damage claims, the Court reviewed each of the Plaintiff’s claims in light of the 


Fifth Circuit’s Wilborn decision and after a thorough analysis of each of Plaintiff’s damage claims, 


the Court denied them all.  The Court began with the claim of disgorgement.  The Court stated 


that the Fifth Circuit determined that the claim for disgorgement was not incidental to the 


injunctive and declaratory relief sought by the plaintiffs in the Wilborn case.63  Although the 


Court distinguished Plaintiff’s disgorgement case from those in the Wilborn case, it nevertheless 


declined to depart from the Fifth Circuit’s precedent.  As for the other damage claims, the Court 


held that “although Wilborn did not consider other non-disgorgement claims for damages, the 


Court also finds that Plaintiffs’ additional claims for compensatory and punitive relief are not 


                                                 
60 Id. 
61 Id. at Pg 24. 
62 Id. at Pg 40 
63 Id. at Pg 44 
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incidental to injunctive relief under Monumental Life.”64  In sum, the Court basically stated that 


the homogeneity of claims are lost when the Court focuses only upon the question of whether to 


enjoin Countrywide from collecting unauthorized fees when you throw the damages issue into the 


mix. In addition, the Court said, this is especially true when the damages are not objectively 


determinable.   


 As for the injunctive relief the Court stated that “[i]n this case, the Court finds that 


injunctive relief can be appropriately tailored to meet the specific needs of the Plaintiffs. In the 


event Plaintiffs prevail at trial, the Court is prepared to issue the following injunction: 


Countrywide shall not collect or attempt to collect any fees that (1) were incurred during the 


pendency of a class member’s bankruptcy case, (2) are governed by Rule 2016(a), and (3) have not 


yet been authorized pursuant to Rule 2016(a).”65  The Court reasoned that the purpose of the 


injunctive relief would remedy the plaintiff’s complaint of Countrywides practices of fee 


assessment and collection.  “More specifically, the injunction would encompass the scenario 


where (1) Countrywide charged unauthorized fees, (2) Countrywide subsequently collected the 


unauthorized fees, at least in part, by improperly applying funds received from a class member or 


bankruptcy trustee, and (3) the class member has not yet paid the mortgage in-full.”66  Finally the 


court denied certification based on Rule 23(b)(3) damage claims as this would certainly destroy 


the cohesiveness of the group. The Court issued a separate order certifying the class on the claim of 


injunctive relief.   


 


In re Campbell, 545 F. 3d 348 (5th Cir. 2008) 
 


  This adversary was brought by Plaintiffs Campbell (herein ACampbell@) against 


Countrywide Home Loans, Inc. (herein ACountrywide@) alleging that Countrywide violated the 


stay when it filed a post petition proof of claim asserting its right to increased post-petition 


mortgage payments under its loan documents.  The bankruptcy court held that Countrywide 


                                                 
64 Id. at Pg 48 
65 Id. at Pg 51 
66 Id. at Pg 52 
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violated the automatic stay by its working on the claim that it filed.  The Fifth Circuit reversed in 


part. 


 


Background Facts: 


The Campbells obtained a home loan with Countrywide in which their monthly mortgage 


payment included principal, interest and an escrow component for taxes and insurance. The Real 


Estate Settlement Procedures Act (RESPA) allows Countrywide to estimate future expenses and 


adjust the mortgage payment to provide for them.  The Campbells filed for chapter 13 on April 3, 


2006.   Countrywide=s Proof of Claim in the Campbell=s bankruptcy included pre-petition missed 


payments, escrow expenses for the prior years, and other expenses it was entitled to recover but did 


not include the current pre-petition unpaid escrow charges but included language in the Proof of 


Claim that the mortgage payment would increase from its current amount of $1,047.35 to 


$1,124.97 effective June 1, 2006.  (This increase would have allowed Countrywide to recoup its 


paid but unreimbursed escrow payments up to the date of filing).  The Campbells filed an 


objection to the Proof of Claim alleging that Countrywide=s actions violated the automatic stay by 


attempting to Arecover a claim against the debtor that arose before the commencement of the 


case.@67  The bankruptcy court approved Countrywide=s proof of claim amount but disallowed its 


increased mortgage payment. 


 


Issue On Appeal: 


AWhether the following is a claim to be submitted by a lender under the Bankruptcy Code: 


the amount by which a bankrupt homeowner is delinquent in monthly payments for insurance and 


property taxes that are not yet due that would be maintained in escrow by the lender until they were 


due.@68      


 


5th Circuit Ruling 


                                                 
67In re Campbell, 545 F.3d 348,351 (citing 11 U.S.C. '362(a)(6) 


68 In re Campbell, 545 F.3d 348, 350 
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The Court held that Aunder the loan documents, the Campbells had an obligation to pay, 


and Countrywide had a right to collect, past-due mortgage payments.@69   


The Court said that A[it] agreed with the bankruptcy court that the pre-petition escrow 


payments [were] a Aclaim@ for purposes of the automatic stay, a holding that [did] not limit 


Countrywide=s rights under RESPA or the Bankruptcy Code.@ 70  The Court further stated that 


such claim was stayed by the bankruptcy filing and Countrywide needed relief from the stay to 


collect such claim.   


The Court said that its holding was a narrow one, to wit: A[w]e determine only that  unpaid 


escrow payments that accumulate pre-petition in the year that a bankruptcy petition is filed, and 


which the creditor had a right to collect under the loan documents, constitute a  Aclaim@ under the 


Bankruptcy Code.  We do not address a right to recalculate the amount of escrow payments in 


subsequent years.@71 As for a violation of the automatic stay the appellate court held that although 


Countrywide knew of the automatic stay and acted willfully and intentionally when it asserted the 


right to an increased mortgage payment in its Proof of claim, it did not violate the automatic stay 


because the mere act of making an assertion in a Proof of Claim (i.e. increased mortgage payment 


in the future), did not violate any of the specific provisions of 11 U.S.C. '362(a)(1)-(8).  


 


In re Wilborn, 401 B.R. 872 (2009) 
 


This adversary was brought against Wells Fargo Bank, N.A. f/k/a/ Wells Fargo Home 


Mortgage, Inc.  (herein AWells Fargo@) for improperly applying mortgage payments on 


pre-petition arrearages pursuant to a confirmed plan and for charging fees and expenses 


post-petition without appropriate notice to the debtor and the court and waited until the plaintiff=s 


                                                 
69Id at 352 


70 Id at 354 


71 Id at 355 
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case was discharged to collect them.  Wells Fargo moved for dismissal for lack of jurisdiction. 


 


Background Facts:  


Plaintiff Judy Wilborn, along with other plaintiffs similarly situated, filed a complaint 


against Wells Fargo for improperly assessing post-petition fees and charges against them without 


court permission in violation of 11 U.S.C. '506(b) and Rule 2016.72  The plaintiffs sought the 


following relief; (i) a declaration that undisclosed fees and costs were per se unreasonable and 


asking for disgorgement; (ii) an injunction against Wells Fargo from charging and/or assessing 


mortgage accounts for professional fees and/or costs which accrue during the pendency of a 


bankruptcy case without first seeking court approval; (iii) attorney=s fees and costs of litigation; 


(iv) sanctions against Wells Fargo for intentional disregard of the Bankruptcy Code. 


Wells Fargo argued that the case should be dismissed because the court lacked subject 


matter jurisdiction based on the following grounds: (i) plaintiff=s claims have no effect on their 


bankruptcy estate because the claims concern exempt homestead property; (ii) Section 506(b) and 


Rule 2016 do not provide the plaintiffs a private cause of action; (iii) Section 506(b) and Rule 2016 


do not apply to plans that have been confirmed; (iv) the complaint is a straight up breach of 


contract which cannot be adjudicated in a bankruptcy court. 


 


Court====s Ruling:   


 


(i)APlaintiff=s complaint invokes substantive rights created by the Bankruptcy Code and 


falls within the Court=s Aarising under@ jurisdiction.@73  AA bankruptcy court also has core Aarising 


in@ jurisdiction to adjudicate proceedings that are not based on any right expressly created by title 


11, but nevertheless would have no existence outside of the bankruptcy@. 74   


                                                 
72 In re Wilborn, 401 B.R. 872 at 876 


73 Id at 880 (citing In re Rodriguez, 396 B.R. 436, 451-52 (Bankr. S.D. Tex. 2008) 


74 Id.  
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(ii) Wells Fargo=s arguments that   plaintiff=s claims have no effect on their bankruptcy 


estate because the claims concern exempt homestead property fails because Ait is  the allegedly 


unlawful accounting and collection practices, not the homesteads, that are the basis of this suit.@ 75  


In addition, the Court concluded that purported violations of Section 506(b) and Rule 2016 


invoked the Court=s Aarising in@ jurisdiction. 


(iii) A. . . this Court has subject matter jurisdiction post-closure to remedy violations of a 


debtor=s bankruptcy rights that occurred before the bankruptcy case was closed. . .[and] . . . this 


Court has subject matter jurisdiction post-closure to enforce its own orders, including its orders 


confirming Chapter 13 plans.@ 


(iv)  The Court also held that the debtors were seeking equitable relief under Section 


506(b) and Rule 2016, not under any kind of breach of contract theory. In addition the Court held 


that plaintiff=s request for disgorgement is an equitable relief under Section 105 and is not based on 


contract theory.76 


 


In re Wilborn,404 B.R. 841(2009)  
 


Background 


 


Chapter 13 debtors brought adversary proceeding on behalf of putative debtor class to 


recover for mortgage lender's alleged violations of Code provision dealing with over secured 


claims and of bankruptcy disclosure rule in allegedly charging, and on occasion collecting, 


attorney fees, costs and other charges from Chapter 13 debtors in that district without appropriate 


disclosure or court approval. Debtors moved for class certification.  The Plaintiffs' Complaint 


alleges that defendant, Wells Fargo, N.A., f/k/a Wells Fargo Home Mortgage, Inc. (Wells Fargo), 


accumulated or charged, and on occasion collected, attorneys' fees, costs, and other charges from 


                                                 
75Id at 888 (citing In re Rodriguez, 396 B.R. 436, 450 (Bankr. S.D. Tex. 2008) 


76 Id at 896 
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Chapter 13 debtors without the appropriate disclosures or court approval as mandated by the 


United States Bankruptcy Code and Federal Bankruptcy Rules.   Specifically, the Plaintiffs 


allege that Wells Fargo purposefully avoided the requirements of 11 U.S.C. ' 506(b) and Federal 


Rule of Bankruptcy Procedure 2016 (Bankruptcy Rule 2016) and charged unreasonable fees and 


costs to the Plaintiffs during the pendency of their respective bankruptcy cases without disclosure 


to the Court.  


 


Court====s Ruling 


The Bankruptcy Court, Jeff Bohm, J., held that: 


(1) court, at very least, could exercise subject matter jurisdiction over class claims asserted 


on behalf of Chapter 13 debtors whose underlying cases were filed in that judicial district; 


(2)  proposed class would be modified to impose reasonable temporal limit on class 


members; 


(3) proposed debtor class consisting of roughly 1,200 members that was geographically 


dispersed over the 40 counties making up the Southern District of Texas, was sufficiently 


_numerous_ to be certified; 


(4) commonality requirement was satisfied; 


(5) claims of named representative were sufficiently _typical_ of those of class to permit 


certification; 


(6) fact that plaintiffs limited the relief sought to declaratory and injunctive relief and to 


disgorgement of any fees improperly collected, and did not seek award of punitive damages, was 


sufficient to permit certification on theory that lender had acted on grounds generally applicable to 


class, thereby making grant of declaratory or injunctive relief on class-wide basis appropriate; and 


(7) predominance of common questions of law and fact, as well as relatively small amounts 


that were at stake with respect to each individual class member and that individual lawsuits might 


well be in nature of _negative value suits,_ was sufficient to permit certification on predominance 


and superiority theory. 
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In re Wilborn, ---F3d--- 2010WL2433091(CA5 (Tex)) 
 


 In an interlocutory appeal from the bankruptcy court's certification of a class action in an 


adversary proceeding,  the Plaintiffs-Appellees sought to represent a class of debtors who had 


filed Chapter 13 petitions in the United States Bankruptcy Court for the Southern District of Texas 


and who had home mortgages held or serviced by Defendant-Appellant Wells Fargo Bank, N.A. 


The questions at issue are whether a bankruptcy judge may certify a class action comprised of 


debtor-plaintiffs, and if so, whether the class certification in this case was proper. The Court 


concluded that a bankruptcy judge may certify a class of debtors under appropriate circumstances 


but that the proposed class in this case does not satisfy the requirements of Federal Rule of Civil 


Procedure 23 and Federal Bankruptcy Rule of Procedure 7023.  The Court vacated the court's 


class certification order.77 


 The Court reasoned that class actions promote efficiency and economy in litigation and 


permit multiple parties to litigate claims that otherwise might be uneconomical to pursue 


individually. See Am. Pipe & Constr. Co. v. Utah.78  These principles are no less compelling in 


the bankruptcy context. The Court held that the bankruptcy court has authority to certify a class 


action of debtors whose petitions are filed within its judicial district provided that the prerequisites 


for a class under Rule 23 are satisfied.79  Nevertheless, the plaintiffs' claims failed under the 


predominance and superiority inquiries because individual issues for each class member, 


particularly with respect to damages, the court stated, override class concerns when they consider 


how the case must be tried.   Rule 23(b)(3) requires the court to find that “the questions of law or 


fact common to class members predominate over any questions affecting only individual 


members, and that a class action is superior to other available methods for fairly and efficiently 


                                                 
77 In re Wilborn, ---F3d--- 2010WL2433091(CA5 (Tex)) Pg 1. 
 
78 . 414 U.S. 538, 553, 94 S.Ct. 756, 766 (1974) 
79 Id. at 4 
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adjudicating the controversy.” FED.R.CIV.P. 23(b)(3)  The court stated that “the cases of the 


individual named plaintiffs show how the circumstances of the fees charged by or paid to Wells 


Fargo may vary from debtor to debtor and illustrate the many underlying circumstances of the 


charges that would need to be considered.”80  


Finally the court stated that “for similar reasons, class certification is improper under Rule 


23(b)(2). The Rule 23(b)(2) inquiry focuses on whether the putative class defendant “has acted or 


refused to act on grounds that apply generally to the class” so that injunctive or declaratory relief is 


appropriate for the class as a whole. See FED.R.CIV.P. 23(b)(2). Again, the circumstances and 


court orders differ between the judges and cases. And the injunctive or declaratory relief sought by 


the plaintiffs must predominate over claims for monetary relief.. . . This requires that requests for 


monetary relief be incidental to the class-wide injunctive or declaratory relief so that plaintiffs will 


be automatically entitled to the monetary remuneration once liability is established for the class. . . 


.The monetary relief must be “capable of computation by means of objective standards and not 


dependent in any significant way on the intangible, subjective differences of each class member's 


circumstances.”. . . The Plaintiffs' request for disgorgement of fees is not merely incidental to the 


sought-after injunction and declaration. The amount that each plaintiff was charged, perhaps the 


amount that is “reasonable,” and any amount to be disgorged will depend on the specific 


circumstances of each class member and whether and how fees were imposed.”81 


 


 


 


                                                 
80 Id at 5 
81 Id at 6 
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In re Cano, 2009 WL 2496320 (2009)  
This adversary was brought against GMAC Mortgage Corp. (herein AGMAC@) by chapter 


13 debtors alleging that GMAC violated various provisions of the Bankruptcy Code by charging 


fees and expenses related to the debtor=s mortgage during the life of the bankruptcy without 


disclosing them to the debtor or the Court and then attempting to collect on them post-discharge. 


Background Facts: 


The Canos filed for chapter 13 bankruptcy in August of 2002 and their plan provided for 


mortgage arrearages to be paid under the plan.  In January of 2008 the Trustee filed a motion to 


deem their mortgage current and GMAC did not object.  Once the Canos received their discharge, 


GMAC sent the Canos a notice of intent to accelerate and foreclose if they did not pay GMAC the 


amount of $5,193.57 in late charges and other costs.  


 


The Canos filed this adversary complaint alleging that GMAC violated Bankruptcy Rule 


2016(a) and '' 362(a)(1), (3), (4), (5) and (6), 524, 1322(a)(1), 1322(b)(5), 13268, 1327, and 1328 


of the Bankruptcy Code and asserted claims for breach of contract, contempt and abuse of process, 


declaratory judgment and injunctive relief.  GMAC filed a motion to dismiss for failure to state a 


claim and for lack of jurisdiction and to withdraw the reference.   


Court====s Ruling: 


(i) Automatic Stay Violations:  As for the allegations in regards to violations of the 


automatic stay, the Court reiterated its holding in the Padilla case in which it stated that the 


automatic stay does not operate to stay proceedings or claims that arise post-petition unless the 


creditor seeks to enforce such claims against property of the estate.82  The Court went further to 


say A[b]ecause confirmation of Plaintiffs= chapter 13 plans converted GMAC=s claims for 


reimbursable fees and costs into claims arising under a confirmed plan-rather than a claim arising 


under a pre-petition contract - GMAC did not violate the automatic stay by enforcing the 


provisions of Plaintiffs= confirmed plans.83  The Court explained that the complained of acts by 


                                                 
82 In re Cano, WL 2496320, 6 


83 Id at 7 
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GMAC did not violate the stay because although the payments from the Plaintiffs to GMAC 


consisted of property of the estate, once received and deposited by GMAC into its own account 


said payments no longer consisted of property of the estate and although GMAC may have 


wrongfully allocated the payments to offset fees and expenses the mere act of posting to one 


account or another in itself is not an act to obtain possession over property of the estate but, such 


acts may have violated orders confirming the chapter 13 plans.84 The Court ultimately held that 


Plaintiffs failed to state a claim for violations of the automatic stay and such claims were 


dismissed. 


 


(ii) The Discharge Injunction: Although the Court dismissed Plaintiffs= claims based on 


violations of '524 and '1328 with respect to cases filed before October 17, 2005 because fees and 


costs are '1322(b)(5) amounts excepted from the '1328 discharge, the Court  pronounced that a 


debtor could only remain current on their mortgage if they are kept apprised of on going fees and 


expenses when they were incurred.85  Why October 17, 2005?  Because Section (i) was added to 


'524 of the Code under BAPCPA making it a violation of the discharge injunction if a creditor 


willfully fails to properly credit payments received under a confirmed plan.  


(iii) Chapter 13 Code Provisions:  The Court stated that the chapter 13 code provisions in 


and of themselves do not give rise to a private cause of action.  However, court orders requiring 


compliance with the Code provisions do.86  


(iv) Rule 2016: The Court held that to the extent GMAC collected fees contrary to the 


directions of the court orders confirming plans or without Rule 2016 disclosure, it violated court 


orders confirming plans and Rule 2016.87   


The Court=s syllogism goes something like this: 


                                                 
84 Id at 8 


85 Id at 10 


86 Id at 11 


87 Id. 
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- Sections 1322(b)(2) and 1322(b)(5) together define how a mortgage lender will be paid in 


a chapter 13 plan; 


- Section 1322(b)(2) provides that a chapter 13 plan may modify the rights of holders of a 


secured claim other than that of a homestead property; 


- Section 1322(b)(5) allows debtors to cure arrearages and remain current on mortgage debt 


and such includes the right to cure and maintain payments arising from fees and costs charged to 


the debtor=s mortgage account post petition; 


-   Pursuant to Sections 1322(b)(2) and 1322(b)(5) a mortgage lender=s contractual right to 


collect fees and costs allowed by the contract are incorporated within the chapter 13 plan; 


- The court order confirming the plan binds the debtor and the mortgage lender to the 


allocation scheme provided by the plan; 


- Improper allocations of payments deprives a debtor of the continuing right to cure 


arrearages and remain current on mortgage obligations and the promised fresh start; 


- If a mortgage lender allocates payments that the plan dedicates to pre-petition arrearages 


to principal and interest or a post-petition charge, without court approval, the mortgage lender 


violates the terms of the plan and, the lender may be subject to liability for violating the order 


confirming the plan; 


- A creditor cannot attempt to collect a discharged debt without violating '524's explicit 


injunction against such collection efforts; 


- Not all debts are discharged by '1328, i.e. principal, interest and arrearages provided by 


the plan are not discharged nor are a mortgage lender=s reimbursable fees and costs incurred (but 


not collected ) discharged; 


- Though the reimbursable fees and costs are provided for by the plan through '1322(b)(2), 


mortgage debts provided for by the plan, but not paid by the debtor are not discharged. 


In re Rojas, WL2496807 (2009)  
 


This adversary proceeding was brought by Plaintiff Rojas (herein ARojas@) against Citi 


Corp Trust Bank FSB fka Travelers Bank & Trust (herein ACiti Corp@) alleging that City Corp filed 
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false proof of claims in violation of Sections 501 and 502 of the Bankruptcy Code and Rule 3001. 


 


Background Facts:   


In 2000 the Rojas executed a promissory note to Citi Corp for a home mortgage and in 


2007 filed for bankruptcy.  Citi Corp filed a proof of claim to which the Rojas filed an objection 


and complained that Citi Corp failed to explain the amounts listed on their claim.  An adversary 


complaint ensued.  Citi Corp filed a motion to dismiss arguing that the Court lacked authority to 


adjudicate the complaint; that the court lacked subject matter jurisdiction; and that Section 105 did 


not provide the Court with the authority to issue sanctions when Rule 9011 already provided such 


relief.   


 


Court====s Ruling: 


The Court denied Citi Corp=s Motion to Dismiss based on its prior rulings in the Cano, 


Rodriguez, and Padilla line of cases.    


 


In re Pena, 409 B. R. 847 (Bkrtcy. S.D. Tex. 2009) 
 


Background 


In this case, the Penas sued Wells Fargo Bank, N.A., and Washington Mutual Bank, F. A. 


(herein AWaMu@) As part of J P Morgan Chase Bank N. A. (herein AChase@).   The Complaint 


alleges the following causes of action against Wells Fargo and WaMu, as part of JPMorgan Chase: 


(1) violations of the automatic stay; (2) violations of the Texas Debt Collection Act; (3) violations 


of the Texas Deceptive Trade Practices Act; (4) violations of the Federal Fair Debt Collection 


Practices Act; (5) breach of contract; (6) negligence; (7) fraud/intentional misrepresentation; (8) 


intentional infliction of emotional distress; (9) wrongful notice of default; (10) violations of the 


Real Estate Settlement Procedures Act; (11) breach of fiduciary duty/defalcation; (12) breach of 


the duty of good faith and fair dealing; (13) unjust enrichment; (14) an objection to Wells Fargo's 


proof of claim; (15) violations of the loss mitigation provisions of the National Housing Act; and 
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(16) a request for declaratory and injunctive relief.88   


On June 1, 2009, JPMorgan Chase filed a 12(b)(6) Motion to Dismiss for Failure to State a 


Claim (the Motion to Dismiss). The Motion to Dismiss contends that the Debtors' _allegation that 


[WaMu] is part of [JPMorgan Chase] is an incorrect statement. JPMorgan Chase argues that 


WaMu is part of the Federal Deposit Insurance Corporation (the FDIC), and that JPMorgan Chase 


only purchased certain assets from the FDIC while expressly disclaiming any liability with respect 


to those assets. JPMorgan Chase thus contends that the FDIC, not JPMorgan Chase, is the proper 


party to be sued with respect to any claims for WaMu's improper servicing of the Penas' loan. 


JPMorgan Chase requests that all causes of action brought by the Debtors against JPMorgan Chase 


should be dismissed. JPMorgan Chase has also filed a brief in support of the Motion to Dismiss.89 


The Court determined that the Debtors may have claims against JPMorgan Chase, which 


has assumed all mortgage servicing rights and obligations of WaMu and therefore denied Wamu=s 


Motion to Dismiss.90  


 


In re Rangel, 408 B.R. 650 (S.D.  Tex. 2009)  
 


As Judge Bohm states in this opinion: AA home lender's ability to collect fees and costs 


from a Chapter 13 debtor's bankruptcy estate is governed, in the first instance, by the language of 


its loan documents. This memorandum opinion therefore concerns the importance of drafting loan 


documents and home mortgage contracts in a clear and deliberate manner and the consequences of 


failing to do so.@91 


 


Background:  


                                                 
88In re Pena, 409 B. R. 847, 851 (Bkrtcy. S.D. Tex. 2009) 


89 Id. 


90Id. at 857 


91 In re Rangel, 408 B. R. 650,655 (S.D. Tex. 2009) 
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Two home lenders and one loan servicing company filed fee applications in four separate 


Chapter 13 cases, seeking to recover attorney’s fees that they paid or promised to pay to law firm 


for its legal services in preparing and filing proofs of claim and fee applications in those cases. 


Debtors objected to the applications, and a hearing was held.  


AThe debtors in the Rangel case, the Meza case, and the Velazquez case object to the home 


lenders' fee applications on the grounds that the filing of a proof of claim is a ministerial act for 


which no attorneys' fees should be charged against a debtor._ Additionally, the Debtors in all four 


of the above-referenced cases raise the following objections: (a) the home lenders have failed to 


fully comply with Bankruptcy Rule 2016; and (b) the fees that the home lenders paid or promised 


to pay Barrett Daffin are unreasonable compensation for the services provided.@ 92  


 


Court====s Ruling: The Bankruptcy Court, Jeff Bohm, J., held that: 


(1) the filing of a proof of claim is not merely a ministerial act and, thus, attorneys fees 


incurred by secured creditor for such services may be reimbursed out of the estate if debtor's loan 


documents so provide; 


(2) the home lenders, or their assignees, substantially complied with the bankruptcy rule 


governing applications for compensation; 


(3) law firm's fixed fees of $200.00 for claim services in two of the cases and $250.00 in the 


other two cases were reasonable, as was its fixed fee of $150.00 for preparing and filing a fee 


application; 


(4) in first case, lender could not recover attorney’s fees pursuant to the terms of its 


promissory note because the note was not in evidence; 


(5) in first case, deed of trust did not permit lender to recover attorney’s fees for claim 


services or preparation of its fee application; 


(6) in second case, servicing company was entitled to recover its attorney’s fees pursuant to 


the loan documents; 


(7) in third case, absent acceleration of the debt, lender was not entitled to recover fees and 


                                                 
92 Id at 666. 
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costs under the terms of its note; 


(8) in third case, under the terms of its deed of trust, lender was not entitled to recover 


attorney’s fees for claim services or preparation of its fee application; 


(9) in fourth case, absent acceleration of the debt, lender was not entitled to recover fees 


and costs under the terms of its note; and 


(10) in fourth case, deed of trust did not entitle lender to be reimbursed for fees expended 


on filing its proof of claim and fee application.93 


 


Other Case Law 


 


In re Herrera 2010 WL 144402 (9th Cir.BAP (Cal.)  
 


In this recent 9th Circuit BAP opinion, the Court held, inter alia, that  inclusion of a 


challenged Addendum provision in debtors' confirmed plans did not conflict with the Real Estate 


Settlement Procedures Act (RESPA); and inclusion of the challenged Addendum provisions in 


debtors' confirmed plans did not violate the Bankruptcy Code's antimodification provision.  


Although not an on-going mortgage case, this decision provides some guidance as to what level of 


requirements a debtor can place on his mortgage creditor through chapter 13 plan provisions.  The 


following is a description of the plan provision=s AAddendum@: 


 


A2. Except as provided in paragraphs (3) and (4) below, if the Mortgage Creditor provided 


monthly statements to the debtor pre-petition, the Mortgage creditor must provide monthly 


statements to the debtor. The monthly statements must contain at least the following information 


concerning post-petition payments to be made outside the Plan: (a) The date of the statement and 


the date of the next payment due; (b) The amount of the current monthly payment; (c) The portion 


of the payment attributable to escrow, if any; (d) The post-petition amount past due, if any, and 


from what date; (e) Any outstanding late charges; (f) The amount and date of receipt of all 


                                                 
93 In re Rangel, 408 B. R. 650, (S.D. Tex. 2009)  
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payments received since the date of the last statement; (g) A telephone number and contact 


information that the debtor or the debtor's attorney may use to obtain reasonably prompt 


information regarding the loan and recent transactions; and (h) The proper payment address. 


 


A4. If, pre-petition, the Mortgage Creditor provided the debtor with _coupon books_ or 


some other preprinted, bundled evidence of payments due, the Mortgage Creditor is not required to 


provide monthly statements under subsection (2) of this section. However, the Mortgage Creditor 


must supply the debtor with additional coupon books as needed or requested in writing by the 


debtor. If a Mortgage Creditor does send a monthly statement to the debtor or the chapter 13 


trustee and the statement complies with subsection (B)(2) below, the Mortgage Creditor is entitled 


to the protections set out in such subsection. 


 


A5. The Mortgage Creditor must provide the following information to the debtor upon 


reasonable written request of the debtor: (a) The principal balance of the loan; (b) The original 


maturity date; (c) The current interest rate; (d) The current escrow balance, if any; (e) the interest 


paid to date; and (f) The property taxes paid year to date, if any. 


 


A6. The Mortgage Creditor must provide the following information to the debtor, the 


debtor's attorney and, when the debtor is making ongoing mortgage or arrearage payments through 


the chapter 13 trustee, the chapter 13 trustee, at least quarterly, and upon reasonable written 


request of the debtor or the chapter 13 trustee: (a) any other amounts due or proposed change in 


payments arising from an adjustable interest rate, charges paid by the Mortgage Creditor for taxes, 


insurance, attorney's fees or any other expenses or fees charged or incurred by the Mortgage 


Creditor, such as property inspection fees, servicing fees or appraisal fees; (b) the nature of the 


expense or charge; and (c) the date of the payment. 


 


B3. As a result of a Mortgage Creditor's alleged non-compliance with this Addendum, the 


debtor may file a Motion for Order to Show Cause in compliance with Local Bankruptcy Rule 


9020-1 no earlier than sixty days after the Mortgage Creditor's failure to comply with sections (A) 
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or (B). Before filing the motion, the debtor must make good faith attempts in writing to contact the 


Mortgage Creditor and to determine the cause of non-compliance, and must indicate in the Motion 


for Order to Show Cause the good faith steps taken, together with a summary description of any 


response provided by the Mortgage Creditor. 


 


B4. If a Mortgage Creditor's regular billing system can provide a statement to the debtor 


that substantially complies with this Addendum, but does not fully conform to all its requirements, 


the Mortgage Creditor may request that the debtor accept such statement. If the debtor declines to 


accept the non-conforming statement, a Mortgage Creditor may file a motion, on notice to the 


debtor, the debtor's attorney and the chapter 13 trustee, seeking a declaration of the Court that 


cause exists to allow such non-conforming statements to satisfy the Mortgage Creditor's 


obligations under this Addendum. For good cause shown, the Court may grant a waiver for 


purposes of this case and for either a limited or unlimited period of time. 


How Do We Fix These On-Going Mortgage Issues? 
 


What about annual statements from the Mortgage holder? 


 


Austin Program For On-Going Mortgages:  
 


The on-going mortgage program in Austin Texas, which just got underway, has similar 


provisions as the Southern District program.  However, in addition to its standard provisions, the 


Court=s Standing Order includes the following provision:  ADuring the pendency of the Chapter 13 


case, the Mortgage Creditor shall submit to the Trustee, the Debtor, and Debtor=s counsel on or 


before the 30th day of January of each year, a twelve-month summary of the activity on the loan on 


which Ongoing Mortgage Payments have been disbursed using a form that substantially complies 


with Exhibit F: Model Mortgage Payment History. A  Attached is a complete copy of the Standing 


Order.94 


                                                 
94 Appendix # 8 
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Case Self Monitoring 
 This article clearly illustrates that the benefits of Trustee pay mortgages outweighs some of 


the problems they create.  However, problems still exist and they must be addressed.  The author 


of this article does not claim to have all of the answers, however, in addition to requiring mortgage 


holders to provide annual accounting statements to debtor’s counsel, debtor’s counsel should 


implement some type of internal self auditing system.  The biggest problem that arises during the 


sixty month plan but does not present itself until the end of the plan are the failure of debtors to 


remain current on their post petition property taxes and insurance. Thus it is up to debtor’s counsel 


to flag these files from their inception and conduct an audit on them on an annual basis.  


 Good luck and best wishes.  
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EQUITABLE MOOTNESS   
----------- 


I.  
Introduction 


The Un-Stayed Appeal:  How 
Bankruptcy Policy  


Competes with Appellate Policy 
 


A. The Policy of Finality of 
Bankruptcy Chapter 11 Confirmation 
Order: 


“The requirement of a stay (when a 
creditor desires to challenge an order 
confirming a reorganization plan) 
encapsulates several of the fundamental 
bankruptcy policies of  


i. reliance on the finality of 
confirmation orders by the bankruptcy 
court.”1  See, e.g. Matter of Berryman 
Products, Inc., 159 F.3d 941, 945 (5th 
Cir. 1998);2  and 


ii. speedy3 and efficient4 
reorganization; and  


iii. favoring reorganization over 
liquidation – all Congressional policies 
recognized in numerous Supreme Court 
opinions. See, e.g. In re Crystal Oil Co., 
854 F.2d 79, 82 (5th Cir.1988).  


A policy of prompt finality of a 
confirmation order compliments the 
overriding policy of equitable mootness of 
both issues and the entire case on appeal.  It 
is the struggle to capture, as quickly as 
practical (speedy and efficient), the “going 
concern” value at its highest potential and 
often at the worst economic circumstances 
(reorganization over liquidation) by creditor-
debtor posturing, and the forced negotiation 
strategies ingrained within the Bankruptcy 
Code that create the “strange bedfellows” of 
bankruptcy reorganization.  An un-stayed 
appeal of a confirmation order is contra to 
each of these policies.5  The Fifth Circuit in 
In re Manges, 29 F.3d 1034, 1038-39, 1040 
(5th Cir.1994), cert. denied, 513 U.S. 1152, 


115 S.Ct. 1105, 130 L.Ed.2d 1071 (1995) 
recognized that a reviewing court's decision 
not to grant a stay is often dispositive of a 
mootness challenge on appeal, and 
recognized that certain provisions of the 
Bankruptcy Code “preordain” such a 
consequence.6   


For Debtors and the multitude of 
creditor-participants, the confirmation of a 
plan of reorganization is a monumental 
milestone in the path to successful 
reemergence. Appeals of such confirmation 
orders have not only the ability to derail the 
entire reemergence process, but aid in 
creating the perception of that occurring, 
reflecting the importance of the substantial 
hurdles imposed by the Code and the law 
necessary to obtain stays pending appeal.   
As important is the chilling effect of 
appellate indulgence of un-stayed appeals of 
bankruptcy confirmation orders on all events 
leading up to that milestone event, is a 
significant negative factor in Chapter 11 
reorganization.    


 
B. Appellate Policy Issues: 
The Appellate Courts face their own 


tug of competing policies.  Article III, 
Section 2, Clause 1 of the Constitution states 
that: “[t]he judicial power shall extend to all 
cases in law and equity, arising under this 
Constitution….” In Marbury v. Madison 
Chief Justice John Marshall established the 
obligation of judicial review with this quote: 


It is emphatically the province and 
duty of the judicial department to 
say what the law is. Those who 
apply the rule to particular cases, 
must of necessity expound and 
interpret that rule. If two laws 
conflict with each other the courts 
must decide on the operation of 
each. So if a law be in opposition 
to the constitution; if both the law 
and the constitution apply to a 
particular case, so that the court 
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must either decide that case 
conformably to the law, 
disregarding the constitution; or 
conformably to the constitution, 
disregarding the law; the court 
must determine which of these 
conflicting rules governs the case. 
This is of the very essence of 
judicial duty. Marbury v. Madison, 
5 U.S. (1Cr.) 137, 177-78 (1803) 
[Emphasis Added.] 


Does Marbury require the appellate courts to 
decide the merits of claims before, or after, 
undertaking an analysis of equitable 
mootness -- “If two laws conflict with each 
other the courts must decide on the 
operation of each.” Id.  Does Marbury leave 
room for the appellate court to decide the 
doctrine of equitable mootness first so as to 
preclude those actions that would require the 
unscrambling of “complex bankruptcy 
reorganizations.” See, e.g. Nordhoff 
Investments, Inc. v. Zenith Elecs. Corp., 258 
F. 3d 180, 185 (3d Cir. 2001).   


 
C. The “Practical” Aspect of 


Chapter 11 Reorganization Process 
Getting To The Confirmation Order: 
 This tug of appellate and bankruptcy 
policies is complicated by the economic and 
practical reality of a reorganization case.  
First, in most cases of any substance, the 
confirmation of a plan of reorganization 
simply cannot await the outcome of an un-
stayed appeal, even a new expedited direct 
appeal.  Thus, to the extent that appellate 
courts limit the application of equitable 
mootness of confirmation orders actually 
reaching the stage of substantial 
consummation, the reorganization success is 
at least as limited, if not much more.   


Restricting the ability to rely on an 
un-stayed confirmation order potentially 
chills participation in the bankruptcy case at 
every level and from the beginning.  Secured 
Creditors, generally the most powerful force 


in a Chapter 11 become less cooperative if 
the threat of an un-stayed appeal can unwind 
any significant element of the confirmed 
plan.  Less cooperation by secured creditors 
has a practical domino effect – it requires 
more frequent “cramdown” confirmation 
hearings, which itself make any Chapter 11 
more complex.  Adding the likelihood that 
an un-stayed appeal may not be equitably 
mooted inserts an arithmetic progression of 
uncertainty to those parties financing the 
exit strategy of a confirmed plan or relying 
on the promptness of the reorganization 
process for their own economic survival.    


Courts have recognized the potential 
harm that any appeal may have on a 
confirmed plan of reorganization, 
particularly where the appeal would require 
reversal of previously completed plan 
transactions.  Some courts have judicially 
created the doctrine of equitable mootness to 
permit appellate courts to potentially dismiss 
an appeal as moot when “. . . even though 
effective relief could conceivably be 
fashioned, implementation of that relief 
would be inequitable.” Deuthsche Bank AG 
v. Metromedia Fiber Network, Inc. (In re 
Metromedia Fiber Network, Inc.), 416 F.3d 
136, 143 (2d Cir. 2005).7  Other circuits are 
far more restrictive.  


Stays pending appeals, discussed 
below, and the burdens of the supersedes 
bond requirement, are intended to greatly 
restrict the appellant expectancy of delay or 
reversal – and greater restriction of the 
“equitable mootness” encourages appellant 
expectancy – thus the tug on an entire 
reorganization process where potentially a 
single objector may reverse or threaten 
reversal of a confirmed plan.   
 


D. Jurisdiction 
(Constitutional) Mootness is not 
Equitable Mootness: 


In the context of a bankruptcy 
appeal, two aspects of mootness must be 
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considered: constitutional mootness and 
equitable mootness.  Even considering 
Maubery vs. Madison, “constitutional 
mootness” requires that courts hear only 
"cases or controversies" pursuant to Article 
III of the United States Constitution.  There 
is no justiciable controversy when the issue 
to be adjudicated is mooted by subsequent 
developments. Flast v. Cohen, 392 U.S. 83, 
95, 88 S. Ct. 1942, 1950, 20 L. Ed. 2d 947 
(1968).  An obvious example involves a 
settlement on appeal.  Dismissal will result 
on mootness grounds since the “case and 
controversy” is resolved.  If the outcome of 
the appeal will have no effect on the parties, 
or events have placed the issue beyond the 
reach of the law (such as a settlement on 
appeal), then the matter is not considered to 
be a case or controversy, and the appeal is 
moot.  The constitutional concept of 
mootness, requiring the existence of an 
actual case or controversy and generally 
preventing a federal court from deciding a 
question that once affected the rights of 
litigants, but no longer does, is based upon 
the absence of a need for any effective 
remedy.8  Dicta in Court opinions is a shade 
of this restriction that federal courts may not 
issue “advisory opinions.”   


The distinct judicially created 
equitable doctrine whereby a court renders 
an appeal equitably moot when it is found 
that, “even though effective relief could 
conceivably be fashioned, implementation 
of that relief would be inequitable” is an 
illusive and somewhat moving, target.  See, 
Resolution Trust Corp. v. Best Prods. Co. 
(In re Best Prods. Co.), 68 F.3d 26, 30 (2d 
Cir. 1995) (quoting In re Chateaugay Corp., 
988 F.2d 322, 325 (2d Cir. 1993) 
(“Chateaugay I”)). In the context of a 
bankruptcy confirmation order, equitable 
mootness typically occurs where a plan of 
reorganization is substantially consummated 
and it is no longer prudent to upset the plan 
of reorganization. Bank of Montreal v. 


Official Comm. of Unsecured Creditors (In 
re Am. Homepatient, Inc.) 420 F.3d 559 (6th 
Cir. 2005), cert. denied, 127 S. Ct. 55, 166 
L. Ed. 2d 251 (U.S. 2006).  Constitutional 
mootness would not intervene in stopping 
consideration of the merits on appeal.   This 
is the province of equitable mootness. 


The most important distinction 
between equitable mootness from 
Constitutional (no “case and controversy”) 
mootness is the element that requires the 
appellate courts to look beyond the 
impossibility of a remedy as an exclusive 
criteria of mootness, and consider the 
equitable consequences to third parties (non-
parties to the appeal) who have changed 
their position in reliance on the order that 
has been appealed. Clear Channel Outdoor, 
Inc. v. Knupfer (In re PW, LLC), 391 B.R. 
25 (B.A.P. 9th Cir. 2008). Though tests used 
to determine the doctrine's applicability 
vary, courts generally use a balancing test 
that takes into account some or all of the 
following factors  


(1)  whether the reorganization 
plan has been substantially consummated;  


(2) whether a stay has been 
obtained;  


(3)  whether the relief requested 
would affect the rights of parties not before 
the court;  


(4)  whether the relief requested 
would affect the success of the plan; and  


(5)  the public policy of affording 
finality to bankruptcy judgments.  


Manges v. Seattle First Nat'l Bank 
(In re Manges), 29 F.3d 1034, 1039 (5th Cir. 
1994); In re Continental Airlines, 91 F.3d 
553, 560 (3d Cir. 1996); Mac Panel Co. v. 
Va. Panel Corp., 283 F.3d 622,625 (4th Cir. 
2002);  In re Am. Homepatient, Inc., 420 
F.3d at 563. 


 
E. The Common Ground on 


Mootness: 
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There is a limited common ground 
(although maybe only academically 
common) among constitutional mootness 
and equitable mootness holdings:  A matter 
is moot, constitutionally and equitably, if it 
is impossible for a court to grant any 
effectual relief to the prevailing party.  
Cinicola v. Scharffenberger, 248 F.3d 110, 
119, (3d Cir. 2001); In re Western Pacific 
Airlines, Inc., 181 F.3d 1191, 1194-95, (10th 
Cir. 1999)  In re Paige, 584 F.3d 1327 (10th 
Cir. 2009); In re Genesis Health Ventures, 
Inc., 280 B.R. 339, 343 (D. Del. 2002), aff'd, 
402 F.3d 416 (3d Cir. 2005). See also 
Curreys of Neb., Inc. v. United Producers, 
Inc. (In re United Producers, Inc.), 526 F.3d 
942 (6th Cir. 2008) (discussing history of 
equitable mootness and five factors supra); 
Liquidity Solutions, Inc. v. Winn-Dixie 
Stores, Inc. (In re Winn-Dixie Stores, Inc.), 
No. 07-15326, 2008 U.S. App. LEXIS 
13986 (11th Cir. July 1, 2008) (dismissing 
appeal that would alter substantially 
consummated reorganization plan).9  


Just as a settlement by all parties to 
an appeal removes the ability of an appellate 
court to render anything but an “advisory 
opinion” or “advisory relief” (because the 
parties have consented to their own chosen 
relief) certain confirmed plans, deemed at 
law a contract among the parties (even the 
bound objecting parties as an adhesion 
contract) has the same result, albeit from the 
prospective of no possible relief.10  


This common ground, however, is 
true in the reverse:  an appeal is not moot "if 
the court can fashion some form of 
meaningful relief for the appellant in the 
event it decides the appeal on the merits in 
its favor." Wells Fargo Fin. Acceptance (In 
re Rodriguez), 375 B.R. 535, 540 (B.A.P. 
9th Cir. 2007) (citing I.R.S v. Patullo (In re 
Patullo)), 271 F.3d 898, 901 (9th Cir. 2001). 


The controversy is not the scope of 
constitutional mootness. Generally 
constitutional mootness is far easier to 


recognize.  It is in determining where the 
claim of “equitable mootness” pushes the 
remedy on the relief scale.  If the remedy is 
pushed by facts that illustrate no possible 
relief can be granted unless the entire 
confirmation process is re-started, most 
Circuits agree that the appeal is equitably 
moot.   But this begs the inquiry:  if a 
remedy be fashioned to un-do only that 
much of the confirmation order not requiring 
a complete confirmation do-over, is 
equitable mootness ever justified?  And does 
the examination of the remedy occur first, or 
must the appellate court determine the 
merits of the argument, then decide if a 
remedy may be fashioned? 
 


II. 
Scope of This Article 


 
Must all appeals be subjected 


to an equitable mootness test first 
to determine the possibility of 
fashioning any relief that could be 
granted?   Or is the reverse true -- 
must all appeals be heard and 
determined – then inquire as to 
the possibility of fashioning 
relief? – if not, is there a pre-
disposition for hearing all appeals 
?  


Is there a judicial favor (i.e., a 
presumption in favor of equitable 
mootness of a substantially 
consummated confirmation 
orders)? 


 
III.  


How The Fifth Circuit Arrived at 
Pacific Lumber  --    


A Brief History of Equitable 
Mootness 


 
In 1996, the Third Circuit joined the 


Second Circuit in recognizing the judicial 
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doctrine of Equitable Mootness to dismiss 
un-stayed but otherwise viable bankruptcy 
appeals as moot even though effective relief 
could be fashioned, but “where 
implementation of that relief would be 
inequitable.” In re Continental Airlines, 91 
F. 3d 553, 559 (3d Cir. 1996) (en banc. 7-6).    
See, also  Resolution Trust Corp. v. Best 
Prods. Co. (In re Best Prods. Co.), 68 F.3d 
26, 30 (2d Cir. 1995) (quoting In re 
Chateaugay Corp., 988 F.2d 322, 325 (2d 
Cir. 1993) (“Chateaugay I”)) [a court 
renders an appeal equitably moot when it is 
found that, “even though effective relief 
could conceivably be fashioned, 
implementation of that relief would be 
inequitable”.] 


Equitable Mootness, where 
recognized, seems premised on the practical 
fact that when a reorganization is 
substantially completed before or during an 
appeal, an appellate courts cannot then tailor 
relief that would not require unscrambling of 
the reorganization, which would affect the 
rights of parties not before the court and 
potentially the success of the reorganization. 
The Second, Third, Fifth and other Circuits’ 
remedy to this dilemma is to dismiss the 
appeal as moot without first considering the 
merits of the appeal. This approach has been 
argued to be constitutionally suspect, even 
in the Circuits that indulge “equitable 
mootness.”  Part of the controversy 
questions the premise that relief in 
meritorious bankruptcy appeals requires 
undoing the reorganization.  


Significantly, the merits of most 
bankruptcy appeals of confirmation orders 
boils down to arguments on appeal that 
either the debtor's estate was undervalued in 
the bankruptcy, and/or that the plan 
distributions over compensated some 
creditors, to the detriment of the appealing 
party.  It is argued that appellate courts 
could order monetary relief (or return of the 
equivalent securities distributions) from the 


over compensated class to the appealing 
party without unscrambling the 
reorganization or affecting the rights of 
parties not before the court.  In such cases, it 
is argued, there is no justification for federal 
appellate courts to refuse their constitutional 
duty to decide controversies under their 
jurisdiction. 


The Seventh Circuit believes 
dismissing appeals without considering the 
merits of the appeal based on equitable 
mootness is a bogus concept; even banishing 
the term “‘equitable mootness' from the 
(local) lexicon.” In re UNR Industries, Inc., 
20 F. 3d 766, 769 (7th Cir. 1994).  The 
Seventh Circuit first decides the merits of its 
bankruptcy appeals and then determines 
whether relief is possible with a 
modification of the plan before considering 
an “equitable dismissal.” The Seventh 
Circuit is clear that an equitable dismissal 
has nothing to do with mootness. 


We ask not whether this case is 
moot, “equitably” or otherwise, 
but whether it is prudent to upset 
the plan of reorganization…. 


In re UNR Industries, Inc., 
20 F. 3d 766, 769 (7th Cir. 
1994). 
 


Judge Posner further explained the 
differences with the doctrine of equitable 
mootness as adopted by the Third Circuit. 


This principle went by the 
misleading name of “equitable 
mootness,” until the name was 
anathematized by Judge 
Easterbrook in the UNR case. (Id. 
769) The now nameless doctrine 
is perhaps best described as 
merely an application of the age-
old principle that in formulating 
equitable relief a court must 
consider the effects of the relief 
on innocent third parties. 
International Brotherhood of 
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Teamsters v. United States, 431 
U.S. 324, 375 (1977); Okaw 
Drainage District v. National 
Distillers & Chemical Corp., 882 
F. 2d 1241, 1248 (7th Cir. 1989); 
In the Matter of: Envirodyne 
Industries, Inc., 29 F. 3d 301, 304 
(7th Cir. 1994) 


 
Where the Seventh Circuit has determined 
“at least partial relief is possible, and that is 
enough to satisfy the requirements of Article 
III.” Envirodyne at 304; citing In re UNR 
Industries, Inc., 20 F.3d 766, 768 (7th Cir. 
1994).  The conclusion that partial relief is 
all that is needed is based on the court's 
analyses that it: 


could order the bankruptcy judge 
to modify the plan of 
reorganization to reallocate $20 
million worth of the stock that the 
14 per cent note holders received 
to the appellants, the 13.5 per cent 
note holders. Some of the 14 per 
cent note holders, it is true, have 
already sold their stock, but they 
could be ordered to surrender 
some or all of the proceeds to the 
appellants. 
In the Matter of: Envirodyne 
Industries, Inc., 29 F. 3d 301, 304 
(7th Cir. 1994). 


 
Even in face of the fact (a fact almost to the 
level of a judicially noticed fact) that once 
monies are distributed to creditors it is 
practically impossible to expect those funds 
will ever be returned or surrendered, the 
Seventh Circuit found that even though the 
reorganization was complete, the appeal was 
not moot as the court could provide some 
(“give the money back?”) relief.   


There seems no argument that after 
concluding that relief is possible, it is the 
court's duty to decide the appeal on its 
merits.11  However, the Seventh Circuit 


appears to reverse the rule, deciding the 
merits of every appeal, then deciding if any 
relief is possible.  After all the appellate 
work on the merits is done, in the Seventh 
Circuit, the court then decides if any relief is 
possible without unwinding the status of the 
substantially consummated plan – if not, 
then the appeal is dismissed.  Simply 
observing the complex transaction that the 
Seventh Circuit Court decided could be 
unwound in some fashion illustrates the 
difficult application of its scope. Only if 
equitable relief is not possible will the 
Seventh Circuit Court dismiss the appeal.  
Although the Seventh Circuit (and the 
dissent in Continental)12 seem to hold that to 
do otherwise the court violates its Article III 
duty to exercise its “judicial power” to 
decide controversies under its jurisdiction, 
the Seventh Circuit approach seems to 
threatens every “practical” aspect of Plan 
confirmation process’ need for finality 
where an appellant cannot meet the 
standards of a stays pending appeal.   In fact, 
the Seventh Circuit greatly diminishes the 
importance of stays pending appeal.   


In 2005, the Second Circuit reviewed 
the arguments regarding the application of 
equitable mootness and agreed with the 
Seventh Circuit analysis in Envirodyne. As 
explained by the Second Circuit: 


 [b]ecause equitable mootness 
bears only upon the proper 
remedy, and does not raise a 
threshold question of our power to 
rule, a court is not inhibited from 
considering the merits before 
considering equitable mootness. 
(Referencing, In re Envirodyne 
Indus. Inc., 29 F. 3d at 303-04.) 
Often an appraisal of the merits is 
essential to framing of an 
equitable remedy. 
In Re Metromedia Fiber Network, 
Inc., 416 F. 3d 136, 144 (2nd Cir. 
2005) [Emphasis added.] 
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On the other end of this spectrum, In 


re Continental Airlines, 91 F.3d 553, 560 
(3d Cir. 1996) the Third Circuit’s finding a 
substantial implementation of the 
reorganization plan is pretty much the end of 
its equitable mootness analysis - “‘the 
foremost consideration is whether the 
reorganization plan has been 
consummated,’” (Citing: In re PWS Holding 
Corp., 228 F. 3d 224, 236).  This 
conclusion, however, is based on the 
premise, almost a presumption, that the only 
possible relief the court could provide would 
require unscrambling the reorganization and 
that would adversely effect the rights of 
persons not before the court and possibly the 
success of the reorganization. 


The problem appellate courts have 
with both the doctrine as articulated in 
Continental, and the Third Circuit's 
application, is whether an appeal is not moot 
if courts can provide even some relief, and 
even if that relief is inequitable.   The Fifth 
Circuit moves between these two extremes.  
 
 


IV. 
The Current Trends in Limiting  


Equitable Mootness  
Applied to an Appeal of a 


Confirmation Order  
 


The requirements of a “stay pending 
appeal” and the nexus to continuing an un-
stayed appeal arises in at least two context: 


(1) Equitable mootness exists 
when "'appellants have failed and neglected 
diligently to pursue their available remedies 
to obtain a stay of the objectionable orders 
of the Bankruptcy Court,' thus 'permitting 
such a comprehensive change of 
circumstances to occur as to render it 
inequitable to consider the merits of the 
appeal."' Focus Media, Inc., v. Nat'l Broad. 
Co., Inc. (In re Focus Media, Inc.), 378 F.3d 


916, 923 (9th Cir. 2004) (quoting Trone v. 
Roberts Farms, Inc. (In re Roberts Farms, 
Inc.), 652 F.2d 793, 798 (9th Cir. 1981));  In 
re Popp, 323 B.R. at 271.  


(2) Equitable mootness may arise 
where all efforts for a stay pending appeal 
have been denied,13 yet  


"[c]ourts have applied the doctrine 
of equitable mootness when the 
appellant has failed to obtain a 
stay and [although relief is 
possible] the ensuing transactions 
are too 'complex and difficult to 
unwind."' Id. at 271 (citations 
omitted). "Ultimately, the 
decision whether to unscramble 
the eggs turns on what is practical 
and equitable." Baker & Drake, 
Inc. v. Pub. Serv. Comm'n (In re 
Baker & Drake, Inc.), 35 F.3d 
1348, 1352 (9th Cir. 1994). 


 
A. The Presumption of 


Equitable Mootness: 
i. Substantial 


Consummation of a Plan and the 
“Presumption” of Equitable 
Mootness. 
Does Substantial Consummation 


Scramble the Eggs? --  Courts almost 
always emphasize whether or not the plan 
has been substantially consummated (a 
confirmed plan is truly the scrambling of the 
eggs of all constituencies, under the 
mandates of the Code and the control of the 
bankruptcy court.). See United States 
Trustee v. Official Comm. of Equity Sec. 
Holders (In re Zenith Elecs. Corp.), 329 
F.3d 338, 343-45 (3d Cir. 2003).   In 
practice, substantial consummation 
generally means the distributions of 
interests, funds, transfers of property and 
even the legal entities owning property.14  In 
the practice, substantial consummation is the 
goal – a goal that often replaces the debtor 
with a distinct “reorganized debtor” with 
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new lawyers, new business, a new balance 
sheet, and the protection of the § 1144 
discharge of the bankruptcy code.   


Some courts hold that once a plan 
has been substantially consummated, any 
appeal of that plan faces a “strong 
presumption” of being deemed equitably 
moot. Trans World Airlines v. Texaco, Inc. 
(In re Texaco, Inc.), 92 B.R. 38, 46 
(S.D.N.Y. 1988); ACC Bondholder Group v. 
Adelphia Commc'ns Corp. (In re Adelphia 
Commc'ns Corp.), 367 B.R. 84, 91-92 
(S.D.N.Y. 2007) (“Adelphia II”) 
(“[e]quitable mootness of an appeal of a 
bankruptcy court order confirming a plan of 
reorganization . . . is presumed when the 
reorganization plan has been substantially 
consummated”); see also, In re Manges, 29 
F.3d 1034, 1038-39 (5th Cir.1994); UNR 
Indus., 20 F.3d 766, 769 (7th Cir. 1994) 
(citing cases from the Second, Seventh, 
Ninth, Eleventh, and D.C. Circuits). 


 However, substantial consummation 
of a plan does not automatically render an 
appeal moot.  SW. Bell Tel. Co. v. Long Shot 
Drilling, Inc. (In re Long Shot Drilling, 
Inc.), 224 B.R. 473 (B.A.P. 10th Cir. 1998).  
If an appellant is able to prove that the 
confirmed plan of reorganization has not 
been “substantially consummated,” the 
presumption of equitable mootness does not 
arise. And the corollary is true -- absent a 
showing of substantial consummation by the 
plan proponent, the doctrine of equitable 
mootness is inapplicable. See In re Airport 
Lumber, Inc., No. Civ.A.94-CV-1213, 1995 
WL 779275, at *4 (N.D.N.Y. Dec. 29 1995) 
(“because [the debtor] has not substantially 
consummated its reorganization plan, I need 
not review the factors [used to rebut the 
presumption of equitable mootness] set forth 
in Chateaugay [I]”). 


ii. Rebutting the 
Presumption of Equitable 
Mootness. 


Once Scrambled, Can The Eggs  
be Unscrambled:  The true test is not the 
presumption that may arise from proof of 
substantial consummation without a stay 
pending appeal, but whether or not once the 
eggs are scrambled, can relief in the appeal 
be granted in face of the fact that once 
scrambled, eggs cannot be un-scrambled.  
Thus, the parties and issues are in every 
instance greatly reduced once substantial 
consummation has occurred. 


Is There a Remedy to Avoid 
Unscrambling the Eggs?:  Although 
substantial consummation of a plan of 
reorganization should raise a strong 
presumption that an appeal of such plan is 
equitably moot, this presumption may be 
both overstated (there is no need to un-
scramble the eggs to find a remedy) and 
overcome with such proof.  Courts most 
often undertake an extensive factual analysis 
of a variety of factors when determining if 
an appeal of a confirmation order of a 
substantially consummated plan overcomes 
the presumption of equitable mootness. The 
Second Circuit has established a test that 
requires that an appellant establish each of 
the following five factors to overcome the 
presumption of equitable mootness that 
attaches to an appeal of a substantially 
consummated plan (the “Chateaugay 
factors”): 


1.  the court can still order some 
effective relief . . .; 


2.  such relief will not affect the 
re-emergence of the debtor as a revitalized 
corporate entity . . .; 


3.  such relief will not unravel 
intricate transactions so as to knock the 
props out from under the authorization for 
every transaction that has taken place and 
create an unmanageable, uncontrollable 
situation for the Bankruptcy Court . . .; 


4. the parties who would be 
adversely effected by the modification have 
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notice of the appeal and an opportunity to 
participate in the proceedings . . .; and 


5.  the appellant pursued with 
diligence all available remedies to obtain a 
stay of execution of the objectionable order . 
. . if the failure to do so creates a situation 
rendering it inequitable to reverse the orders 
appealed from.  Upstream Energy Servs. v. 
Enron Corp. (In re Enron Corp.), 326 B.R. 
497, 503 (S.D.N.Y. 2005) (quoting LTV v. 
Aetna Casualty and Surety Co. (In re 
Chateaugay), 167 B.R. 776 (S.D.N.Y. 1994) 
(“Chateaugay II”)) (internal citations and 
quotation marks omitted and format altered). 


 
iii. Unscrambling the 


Eggs in the Fifth Circuit: 
The Fifth Circuit recognized that 


equitable mootness “. . . is firmly rooted in 
Fifth Circuit jurisprudence, as this court 
attempts to ‘strik[e] the proper balance 
between the equitable considerations of 
finality and good faith reliance on a 
judgment and competing interests that 
underlie the right of a party to seek review 
of a bankruptcy order adversely affecting 
him.’ In re Manges, 29 F.3d at 1039; In re 
Hilal, 534 F.3d 498, 500 (5th Cir.2008); In 
re GWI PCS 1 Inc., 230 F.3d 788, 800 & n. 
24 (5th Cir.2000); In re Berryman Products, 
Inc., 159 F.3d 941, 944 (5th Cir.1998).”  
Bank of New York Trust Co., NA v. Official 
Unsecured Creditors' Comm. (In re Pacific 
Lumber Co.), 584 F.3d 229, 240 (5th Cir. 
2009).  Thus, the Fifth Circuit notes that the 
doctrine requires consideration of the 
following:  


(1)  whether a stay was 
obtained; 


(2)  whether the plan has 
been ‘substantially consummated;’ 
and  


(3)  whether the relief 
requested would affect either the 
rights of parties not before the court 
or the success of the plan.”   


Pacific Lumber at 240, citing In re 
Manges, 29 F.3d at 1039. 
[Emphasis added.] 


The Fifth Circuit in Pacific Lumber adopts 
the often-quoted premise “. . . that appellate 
cases generally apply equitable mootness 
with a scalpel rather than an axe.”  Id. at 
241.  However, based on the substantial 
dicta in the opinion as noted herein, the 
Fifth Circuit may be reserving the axe to the 
debtor’s case and its unsecured creditors, 
plan proponents, and others, and apply the 
scalpel to any cosmetic surgery needed to 
improve the looks of secured claims.  Most 
courts recite that the doctrine of equitable 
mootness is one that is “limited in scope and 
[should be] cautiously applied,” very few 
cases where an appellant satisfies its burden 
of rebutting the presumption of equitable 
mootness once the plan has been 
substantially consummated.  See Whitman 
Corp. v. Home Holdings, Inc. (In re Home 
Holdings, Inc.), No. 98 Civ. 5690(DAB), 
2001 WL 262750, at *6 (S.D.N.Y. Mar. 16, 
2001) (calling the five factors required by 
Chateaugay a “stringent test”).   


Nonetheless, as articulated in Pacific 
Lumber, the presence of certain facts have 
provided grounds for appellate courts to 
permit the appeal to proceed despite 
substantial consummation of the plan: 


1.  Relief sought by appellants is 
de minimis in relation to overall 
distributions under the plan. See Chateaugay 
II 167 B.R at 781. (“[i]t is difficult to 
conceive how a potential liability of . . . [six] 
million dollars could unravel the debtor's 
reorganization, which involved the transfer 
of billions of dollars”). 


2.  Relief sought would not 
significantly affect the debtor's reemergence 
or require a substantial unwinding of 
transactions already completed pursuant to 
the plan.  See In re Zenith Elecs. Corp., 329 
F.3d at 346. 
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3.  The reemerged debtor is 
adequately capitalized and solvent to furnish 
the requested relief without impairing the 
restructuring initiatives mandated by the 
plan. See In re Am. Homepatient, Inc., 420 
F.3d at 564-65; Platinum Capital, Inc. v. 
Sylmar Plaza, L.P. (In re Sylmar Plaza, 
L.P.), 314 F.3d 1070 (9th Cir. 2002), cert. 
denied, 538 U.S. 1035 (2003). 


4.  Relief sought would not 
require plan modifications resulting in a 
reduction of payments to other interested 
parties or render the plan infeasible. See 
Varela v. Dynamic Brokers, Inc. (In re 
Dynamic Brokers, Inc.), 293 B.R. 489 
(B.A.P. 9th Cir. 2003). 


5.  Despite the plan’s substantial 
consummation, some meaningful form of 
relief may still be fashioned. See Ohio Dep't 
of Taxation v. Swallen's Inc. (In re 
Swallen's, Inc.), 269 B.R. 634 (B.A.P. 6th 
Cir. 2001); Unites States v. Sterling 
Consulting Corp. (In re Indian Motorcycle 
Co.), 261 B.R. 800 (B.A.P. 1st Cir. 2001). 


The corollary criteria: 
1. Some courts are reluctant to 


set aside the presumption of equitable 
mootness when a plan calls for distributions 
to large numbers of creditors as well as 
sophisticated reemergence transactions and 
financing. See Home Holdings, 2001 WL 
262750, at *6 (appeal deemed moot because 
the “[debtor's] reorganization affects 
numerous parties, including various classes 
of creditors and shareholders, and involves a 
multitude of complex transactions making 
tinkering with the plan impracticable”);  


2. Leighton v. E-Il Holdings Inc. 
(In re E-Il Holdings Inc.), No 94 Civ. 
2246(ALP), 1995 WL 387650, at *5 
(S.D.N.Y., June 30, 1995) (denying appeal 
as moot because of the complexity of the 
transactions already completed pursuant to 
the plan, including “over a billion dollars of 
transfers from the debtor to its creditors, the 
procurement of financing for the post-


bankruptcy corporation, and the issuance of 
stock and other securities in the post-
bankruptcy corporation”);  


3. Abel v. Shugrue (In re 
Ionosphere Clubs, Inc.), 184 B.R. 648, 652 
(S.D.N.Y. 1995) (“Since the confirmation of 
the plan, tens of thousands of creditors have 
received millions of dollars in distributions 
under the plan. These assets and 
distributions cannot be recouped”).    
 


B. The Fifth Circuit –  In re 
Pacific Lumber.15  


While the Fifth Circuit in Pacific 
Lumber found that certain appellate issues 
were equitably mooted by substantial 
consummation, the Fifth Circuit’s position 
seem to be that these cases are far too 
shallow on their inquiry, striking a mixed-
middle of the road approach between the 
Seventh Circuit and the Third Circuit.  One 
thing is clear, the ability of an appellant to 
overcome the presumption of equitable 
mootness is largely determined by the 
complexity of the transactions contemplated 
by the confirmed plan of reorganization and 
the ability to fashion relief short of trying to 
unscramble the egg.  The Fifth Circuit found 
that most issues raised on appeal in Pacific 
Lumber were equitably moot.       


i. Pacific Lumber 
Background Facts: 
To confirm its plan, MRC/Marathon 


had to “cram down” the plan on the 
dissenting classes pursuant to 11 U.S.C. § 
1129(b).  The debtors’ plan confirmed was 
described as follows: 


The MRC/Marathon plan 
proposed to dissolve all six 
entities, cancel intercompany 
debts, and create two new entities, 
Townco and Newco. Almost all of 
Palco's assets, including the town 
of Scotia, California, would be 
transferred to Townco. The 
timberlands and assets of the 
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sawmill would be placed in 
Newco. MRC and Marathon 
proposed to contribute $580 
million to Newco to pay claims 
against Scopac. Marathon would 
also convert its $160 million 
senior secured claim against 
Palco's assets into equity, giving it 
full ownership of Townco, a 15% 
stake in Newco, and a new note 
for the amount of the sawmill's 
working capital. MRC would own 
the other 85% of Newco and 
would manage and run the 
company.  Id. at 237 


The plan created 12 classes, seven of which 
were eligible to vote, and four of which 
contained claims against Scopac.  


Class 5 proposed to pay Bank of 
America, the sole class member, $37.6 
million, consisting of the principal ($36.2 
million), accrued post-petition interest, 
unpaid fees, and approximately $1 million in 
default interest paid over 12 months, thus 
impairing the class.  


Class 6 proposed to pay the 
Noteholders' secured claim the value of their 
collateral and a lien on proceeds from 
pending unrelated litigation against the state 
of California, which the parties refer to as 
the Headwaters Litigation. 


Class 8 proposed to pay unsecured 
claims against Scopac by former employees 
and trade vendors not previously deemed 
“critical,” but these amounts were exposed 
to ongoing litigation regarding assumption 
and rejection of executory contracts, thus 
impairing the class. Class 9 was tailored to 
pay Scopac's remaining general unsecured 
claims, consisting of the Noteholders' 
deficiency claim for over $200 million with 
a recovery estimated as “unknown.”  Id at 
238. 


Classes 5 and 8 voted for the plan.16 
Class 6 (the Noteholders' secured claim) and 


Class 9 (the Noteholders' deficiency claim) 
voted against confirmation. . 


The Fifth Circuit defined the “. . . 
central question for the confirmation cram-
down (as) . . . the value of the Timberlands 
securing the Noteholders' claim.  Id. at 238.  
The court heard extensive valuation 
testimony over several days and ultimately 
valued the Timberlands at “not more than 
$510 million.” The bankruptcy court 
concluded that $510 million was the 
“indubitable equivalent” of the Noteholders' 
secured claim on the Timberlands,17 and that 
MRC/Marathon's plan, after several minor 
alterations,FN10 otherwise complied with 
Bankruptcy Code requirements.  Id. at 238. 


ii. Issues on Appeal: 
The Fifth Circuit characterized the 


parties’ issues on appeal as follows: 
a. Appellant: 


The issues raised are that the 
confirmed MRC/Marathon reorganization 
plan: (1) violates the absolute priority rule 
by paying junior Palco and Scopac creditors 
with the Noteholders' collateral; (2) is not 
“fair and equitable” because the plan sold 
the Timberlands collateral without providing 
the Noteholders a right to credit bid; (3) 
values the Noteholders' collateral too low 
and by an improper judicial process; (4) 
creates an illegal substantive consolidation 
of Scopac and Palco; (5) fails to pay inter-
company administrative priority claims in 
cash; (6) artificially impaired the claim 
owed to Bank of America and illegally 
gerrymandered the voting classes of 
unsecured claims in classes 8 and 9; (7) 
discriminates unfairly in its treatment of the 
Noteholders' Class 9 deficiency claim; and 
(8) includes unauthorized third-party release 
and exculpation provisions.  Id. at 239. 


b. Appellee and 
Equitable Mootness: 


Appellees contended that the appeal 
was equitably moot and must be dismissed 
because no stay pending appeal of 
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confirmation was granted; the plan was 
substantially consummated; and unwinding 
it would have an adverse effect on third-
parties and would prevent a successful 
reorganization. In re UNR Industries Inc., 20 
F.3d 766, 769 (7th Cir.1994). 


c. Stay Pending 
Appeal:  


Stay pending appeal was denied by 
the bankruptcy, district Court and twice by 
the Fifth Circuit Court of Appeals.18 


  d.      Direct Appeal:   
The Indenture Trustee also moved to 


certify the appeal directly to the Fifth 
Circuit. A motions panel of this court 
issued an interlocutory order similarly 
denying the Indenture Trustee's motion to 
stay confirmation pending appeal.   Id. at 
238.   However, he bankruptcy court granted 
the motion to certify the appeal directly to 
the Fifth Circuit. 


iii. The Lengthy Dicta 
in Pacific Lumber:  
Comparing equitable mootness to a 


kind of appellate abstention, the Fifth 
Circuit recognized that it “. . . favors the 
finality of reorganizations and protects the 
interrelated multi-party expectations on 
which they rest. See In re Manges, 29 F.3d 
1034, 1039 (5th Cir.1994).”  Id. at 240.   
“As we have noted, plan consummation may 
often be dispositive of the question of 
equitable mootness.  In re Manges, 29 F.3d 
at 1040 (quoting In re UNR Industries Inc., 
20 F.3d at 770 (“A stay not sought, and stay 
sought and denied, lead equally to the 
implementation of the plan of 
reorganization.”)).”  Id. at 242.   Equitable 
mootness is not, however, based on Article 
III mootness. The latter doctrine, of 
constitutional origin, prevents adjudication 
when cases are no longer “live;” the former 
abdicates appellate review of very real, 
continuing controversies.19  Id. at 240.   


First of all, the Fifth Circuit 
acknowledges that among the group of 


bankruptcy parties, secured creditors have 
an especially favored status:  


This court has been especially 
solicitous of the rights of secured 
creditors following confirmation. 
(citing In re Grimland, 243 F.3d 
228, 232 (5th Cir.2001).  Id. at 
24120 


 
The Fifth Circuit cautions that it will look 
for a way to protect a secured creditor’s 
right to appeal and avoid equitable mootness 
even in face of the “expectations of third 
parties (like plan proponents?) of a 
confirmed plan and an un-stayed appeal.  
However, the extent of the search for a 
balanced judicial remedy may be short-lived 
for all but the secured creditor: 


 “That there might be adverse 
consequences to (the Plan 
Proponent) is not only a natural 
result of any ordinary appeal-one 
side goes away disappointed-but 
adverse appellate consequences 
were foreseeable to them as 
sophisticated investors who 
opted to press the limits of 
bankruptcy confirmation and 
valuation rules. FN19  Id. 
[Emphasis added.] 


 
This quote begs several questions  


• is it practical to assume that a 
secured lender less of a sophisticated 
party to an appeal deserve special 
protections?   


• Does this presume that a plan 
proponent, funding millions, and even 
billons, to confirm a plan, simply pays 
the money and takes its chances in the 
reorganization appeal process in face 
of an un-stayed appeal?   


• Does the Fifth Circuit 
actually view confirmation order 
appeals as nothing more than any 
“ordinary appeal” such that the chips 
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simply fall where they may because 
the Chapter 11 participants’ suffering 
“adverse appellate consequences were 
foreseeable to them as sophisticated 
investors who opted to press the limits 
of bankruptcy confirmation and 
valuation rules.”   [Emphasis added.] 


 
The panel opinions add a new 


concern to this dicta – pressing the limits of 
confirmation;  pressing the limits of 
valuation  The conclusions are clearly dicta 
inasmuch as no place in the opinion does the 
Pacific Lumber opinion suggest that 
“bankruptcy confirmation” or the “valuation 
rules” employed in this case “press the 
limits” such that equity no longer should 
apply. In fact both methodology and law 
applied by the bankruptcy court was 
expressly approved in Pacific Lumber. 


 Although the Fifth Circuit does 
acknowledge the “complexity of cramdown” 
in particular a multi million reorganization 
case, the Court makes that observation to 
again champion the need to protect secured 
creditors: 


Finally, the complexity of 
cramdown often cries out for 
appellate review, and this 
“should encourage the debtor to 
bargain with creditors to gain 
acceptance of a plan in the 
majority of cases.” Kenneth N. 
Klee, All You Ever Wanted to 
Know About Cram Down Under 
the New Bankruptcy Code, 53 
Am. Bankr.L.J. 133, 171 (1979).
   Id. at  243-244. 


 
The corollary should thus be true – the more 
complex, the more comfortable a secured 
creditor should feel in the Fifth Circuit to 
hold its negotiations to a minimum with the 
threat that an un-stayed appeal will be 
entertained.   Often it is not the “debtor” that 
must bargain – plan proponents include third 


party stalking horse buyers;  creditors or 
committees, and others, and of all the 
“rights” of protections championed in the 
Code, the secured creditors generally are on 
top. 


Interestingly the Plan confirmed in 
Pacific Lumber was done so only after 
exclusivity was lifted, the debtors’ plans 
were withdrawn, and with the active support 
of only one of the two debtors.  Agreements 
were reached with a vast majority of 
creditors holding the secured, unsecured, 
environmental, and tax claims.  
Furthermore, the Bond Holders could have 
proposed a plan for all of the assets of the 
case and crammed down the Marathon debt 
for the value of its collateral or perhaps as 
little of $10 million - substantially less then 
the $510 million required for the Marathon 
Plan.   


Also worth noting here is the 
statement that “[e]quitable mootness should 
protect legitimate expectations of parties to 
bankruptcy cases but should not be a shield 
for sharp or unauthorized practices.”  Id. at 
244, Note 17 [Emphasis added.].  Nothing in 
the  Fifth Circuit’s holding in Pacific 
Lumber  motivated this dicta, or the Court 
would reference the  “sharp or unauthorized 
practices” resulting in the confirmation of 
the Pacific Lumber Chapter 11 Plan – but it 
does not.   Instead, the Court simply 
furnishes an example of that which it 
suggests is to be cured by avoiding equitable 
mootness:    


“[l]enders will be reluctant to 
work with debtors who may 
unilaterally decide to file 
bankruptcy, propose a plan that 
aggressively undervalues the 
collateral, and may then thwart 
appellate review by rotely 
incanting equitable mootness. On 
the whole, it is preferable to 
create an environment in which 
firms can avoid bankruptcy 
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rather than one in which 
bankruptcy litigiousness will 
thrive.  Id. footnote 19. 


 
After expressing these concerns about 
“sharp or unauthorized practices” such as 
“propos(ing) a plan that aggressively 
undervalues the collateral . . .”  The opinion 
in all things approves the bankruptcy 
Court’s valuation methodology and result 
(and never suggests that the bankruptcy 
court condoned any unauthorized practices.  
The Fifth Circuit makes no mention of any 
event in the case that would support its fears 
of these dicta examples.   


It is also interesting that the Court 
acknowledges that it is preferable “to create 
an environment in which firms (debtors) can 
avoid bankruptcy” altogether.  Nothing in 
the opinion, however, suggests how that 
environment could be created.   
   


iv. Equitable Mootness 
– The Ruling on the Merits: 
The Note holders in Pacific Lumber 


challenged what they received for their debt, 
and the “methodology and amount reached 
by the court’s valuation . . .” of their 
collateral was thoroughly examined by the 
Fifth Circuit.  “We hold these issues 
justiciable notwithstanding the tug of 
equitable mootness.”  Id. at 243.21   The  
Fifth Circuit shows a strong desire to review 
confirmation orders, and will do so  


when, because a plan has been 
substantially consummated, a 
creditor could not obtain full 
relief. If the appeal succeeds, the 
courts say, they may fashion 
whatever relief is practicable. 
After all, appellants “would 
readily accept some fractional 
recovery that does not impair 
feasibility or affect parties not 
before this Court, rather than 
suffer the mootness of [their] 


appeal as a whole.” In re 
Chateaugay Corp., 10 F.3d 944, 
954 (2d Cir.1993) (citing MCI 
Telecommunications Corp. v. 
Credit Builders of America, Inc., 
2 F.3d 103, 104 (5th Cir.1993) 
(“[A] case is not mooted by the 
fact that an impecunious 
judgment debtor may lack the 
means to satisfy a judgment.”)) 
See also In re PWS Holding 
Corp., 228 F.3d 224, 236-37 (3d 
Cir.2000).  Id. at 241. 


 
The Fifth Circuit leans toward not reversing 
a matter that would destroy the plan 
confirmation, but desires to “fashion 
whatever relief is practicable.”  [Emphasis 
added.]  Id.   


Another caveat is that equitable 
mootness applies to specific 
claims, not entire appeals. “In 
exercising its discretionary 
power to dismiss an appeal on 
mootness grounds, a court 
cannot avoid its obligation to 
scrutinize each individual claim, 
testing the feasibility of granting 
the relief against its potential 
impact on the reorganization 
scheme as a whole.” Citing In re 
AOV Industries Inc., 792 F.2d 
1140, 1148 (D.C.Cir.1986).  Id. 
at 242. FN17  [Emphasis added.] 


 
Returning to the court-fashioned 


practical way to reverse a particular claim 
and not destroy a reorganization, the Fifth 
Circuit noted that in Pacific Lumber: 


 [d]espite the substantial 
consummation of the MRC/ 
Marathon plan, or rather, because 
of it, over $500 million in cash 
was escrowed to pay the 
Noteholders. If we were to 
reverse the bankruptcy court's 
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decision, the cash would revert to 
some other use for the benefit of 
the reorganized company. We 
need not invent hypotheticals to 
suggest that the expectations of 
third parties other than 
MRC/Marathon could largely be 
preserved despite a decision 
reinstating or re-evaluating the 
Noteholders' liens.  Alternatively, 
some other, more limited form of 
relief might be afforded the 
Noteholders. See In re 
Chateaugay, 10 F.3d at 954. 
Citing In re Grimland, 243 F.3d 
228, 232 (5th Cir.2001), In re 
Sun Country Dev., Inc., 764 F.2d 
406, 409 (5th Cir.1985), In re 
Hilal, 534 F.3d at 501; In re SI 
Restructuring, 542 F.3d 131, 
136-37 (5th Cir.2008). “Each 
opinion found, however, that 
there would be no significant 
adverse consequences to the 
reorganization from appellate 
review of the particular issues.”  
Id. at 241. 


 
However, in applying the law to the case, 
the Fifth Circuit recognizes a need to be 
mindful of the “impact on the reorganization 
as a whole” when only a single claim is at 
issue.  Is this a recognition that the tail 
(individual claim) will not wag the Dog (the 
entire reorganization scheme as a whole)?  
Footnote 17 seems to support that 
proposition 


Two of our decisions declining to 
review bankruptcy appeals on 
equitable mootness grounds are 
not to the contrary. In In re 
Crystal Oil, this court declined to 
impose additional, more onerous 
payment terms for notes issued 
pursuant to a substantially 
consummated plan. The court 


observed that awarding such 
relief on appeal would harm the 
first lienholder who had made 
significant concessions, to the 
benefit of the junior lienholder 
who was the appellant. 854 F.2d 
79, 81-82 (5th Cir.1988). 
Similarly, in In re Brass 
Corporation, this court declined 
to perform the “proposed day 
surgery” on a consummated 
Chapter 11 plan because such 
relief “would excise parts to 
which other vital[ ] [parts] of the 
plan are attached.” 169 F.3d 957, 
962 (5th Cir.1999). These 
decisions were rooted in 
determinations that any relief 
would either harm third-parties 
or threaten the reorganization.  
Id. at 242 note 17.  


  
  v. Equitable Mootness 
Does Not Bar Review of the Right to 
Credit-Bid: 


The Noteholders’ absolute priority 
complaint was that the plan paid junior 
claims because of the valuations reached by 
the Bankruptcy Court.  Second, that the 
bankruptcy court held that, under the “fair 
and equitable” three standards,22 the plan 
clause (ii) did not apply because the plan 
employed a “transfer” rather than a “sale” 
relying on § 1123(a)(5), cited by the court, 
that lists “transfers” and “sales” among 
various devices a debtor may employ to 
accomplish reorganization, and that 
“transfer” is defined broadly in 11 U.S.C. § 
101(54).   Id. at 245. 


The Fifth Circuit disagreed holding 
that “[t]he terms used in these provisions are 
descriptive and have no independent legal 
significance. Further, as the Noteholders 
point out, every sale of property involves a 
transfer, but not every transfer is a sale. 
Here, a sale occurred. Clause (ii) could have 
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applied.” Id.   The Noteholders relied on that 
portion of Clause (ii) that allows the 
dissenting creditor to credit bid for the 
collateral” and that it should control over 
“the general indubitable equivalent 
alternative of Clause (iii).”  The Fifth Circuit 
also recited the Noteholders’ arguments that 
“[a]llowing sales of collateral free and clear 
of liens under Clause (iii) would also . . 
render Clause (ii) superfluous.”   Again the 
Fifth Circuit disagreed, noting the “. . . 
disjunctive ‘or’ (means they) are 
alternatives.”23    


“The non-exhaustive nature of the 
three subsections is inconsistent 
with treating them as 
compartmentalized alternatives. 
Finally, Clause (iii) does not 
render Clause (ii) superfluous 
facially or as applied to the 
MRC/Marathon plan. Although a 
credit bid option might render 
Clause (ii) imperative in some 
cases, it is unnecessary here 
because the plan offered a cash 
payment to the Noteholders. 
Clause (iii) thus affords a distinct 
basis for confirming a plan if it 
offered the Noteholders the 
“realization ... of the indubitable 
equivalent of such claims.”  Id. at 
245-24624 


 
The opinion did not apply equitable 
mootness to consideration of this issue, but 
instead found that the bankruptcy (as 
opposed to the actual finding) result was 
proper.  Had they held otherwise, the 
opinion offers no suggestion of how 
reversing on the lack of the right to credit 
bid could result in a remand that did not 
undo the confirmed Plan. 


The Fifth Circuit then moved to 
whether Clause (iii) “indubitable 
equivalence” was satisfied: 


What measures constitute the 
indubitable equivalent of the 
value of the Noteholders' 
collateral are rarely explained in 
case law, because most contested 
reorganization plans follow 
familiar paths outlined in Clauses 
(i) and (ii). One eminent author 
concluded from the legislative 
history that 


‘Abandonment of the 
collateral to the class 
would satisfy [indubitable 
equivalent], as would a 
replacement lien on 
similar collateral. But 
present cash payments to 
the class less than the 
amount of the allowed 
secured claims would not 
satisfy the standard. Nor 
are unsecured notes or 
equity securities 
sufficient to constitute the 
“indubitable equivalent” 
of secured claims.’ 
Kenneth N. Klee, All You 
Ever Wanted to Know 
About Cram Down under 
the Bankruptcy Code, 
supra at 156.  


See also Matter of Sandy 
Ridge, 881 F.2d 1352 
(affirming “dirt for debt” plan 
offering return of collateral in 
satisfaction of lender's secured 
claim as a possible Clause (iii) 
plan). Likewise insufficient is a 
debtor's offer to repay the 
balance of a secured debt in a 
balloon payment ten years after 
confirmation with interim 
interest payments but no 
requirements to protect the 
collateral. In re Murel Holding 
Co., 75 F.2d 941, 942 (2d 
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Cir.1935). Judge Learned Hand 
coined the term “indubitable 
equivalent” in explaining why 
the reorganization plan in 
Murel could not be confirmed 
over the secured creditors' 
objection: 


‘[A] creditor who fears 
the safety of his 
principal will scarcely be 
content with [interest 
payments alone]; he 
wishes to get his money 
or at least the property. 
We see no reason to 
suppose that the statute 
was intended to deprive 
him of that ... unless by a 
substitute of the most 
indubitable equivalence.’ 


Id. See also In re Sun Country, 
764 F.2d at 409 (ruling that 21 
notes secured by 21 different 
lots was indubitable equivalent 
of value lien on the entire 
parcel).  Id. at 246 
. . . . 
Clauses (i) and (ii) explicitly 
protect repayment to the extent 
of the secured creditors' 
collateral value and the time 
value compensating for the risk 
and delay of repayment. 
Indubitable equivalent is 
therefore no less demanding a 
standard than its companions.  
Id. at 246 
. . . . 
Further, indubitable 
equivalence does not require 
more protection than is 
afforded by the preceding 
clauses in § 1129(b)(2)(A).  Id. 
at 247. 


 


The Noteholders nevertheless protested that 
the plan, by depriving them of the right to 
credit bid and presumably foreclose on the 
Timberlands, failed to afford them the 
indubitable equivalent because they forfeited 
the possibility of later increases in the 
collateral's value.  The Noteholders' claimed 
right to credit bid embraces their additional 
disagreement with the bankruptcy court's 
decision to value the Timberlands judicially 
rather than through a public auction. They 
attempt to extrapolate support from the 
Supreme Court's decision in Bank of 
America Nat'l Trust & Savings Ass'n v. 203 
N. LaSalle Street P'ship, 526 U.S. 434, 119 
S.Ct. 1411, 143 L.Ed.2d 607 (1999).  


The Noteholders have not 
established a predicate for their 
auction complaint-either by 
preserving a timely objection to 
the court's procedures or by a 
showing of prejudice.  Id. at 247. 


 
vi Equitable Mootness 


– Valuation Methodology is Not 
Barred By Equitable Mootness?: 
The final stage in the Noteholders' 


objection to the treatment of their secured 
claim involved the court's valuation 
decision. 
Ultimately, the court adjusted 
MRC/Marathon's appraisal upward and the 
Indenture Trustee's downward and arrived at 
a valuation of $510 million. This represents 
a reasonable accommodation of complex 
and sometimes contradictory testimony. The 
Noteholders have made little effort to prove 
a clear error. What we have said before 
remains true: “Although we recognize that 
valuation is not an exact science, it remains 
an integral part of the bankruptcy process.” 
Matter of Sandy Ridge, 881 F.2d at 
1354.FN24  Id. at 248-249. 


After discussions of the bankruptcy 
court’s methodology in valuation (and after 
reciting the dicta of “aggressive 
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undervaluation”), the Fifth Circuit approved 
in all things the work done by the 
bankruptcy court in its valuation 
determination: 


 “. . . the MRC/Marathon plan, 
insofar as it paid the Noteholders 
the allowed amount of their 
secured claim, did not violate the 
absolute priority rule, was fair and 
equitable, satisfies 11 U.S.C. § 
1129(b)(2)(A)(iii), and yielded a 
fair value of the Noteholders' 
secured claim.”  Id. at 249.    


 
Hardly even a suggestion that the secured 
lender was harmed by some “pressing the 
limits of valuation” or other perceived 
problem with the bankruptcy confirmation 
process.   


In similar fashion the Fifth Circuit 
overruled the substantive consolidation 
argument (Id. at 249-250), merger of pre-
and-post petition claims, but remanded to 
determine if the bankruptcy court counted 
the $ 11.1 million accounts receivable of 
Scopac as collateral.  


 
  vii. Equitable Mootness 
Bars Review of Impairment and 
Classification:  
 The final issue involved Bank of 
America’s Senior Secured Class 5 secured, 
and classes 8 and 9 unsecured class claims 
as gerrymandering classes to achieve 
confirmation.   Recognizing the rule that 
similar claims may be placed in separate 
classes “for good business reasons” (Id. at 
251) that does not include “facilitating a 
plan’s confirmation.”  Id.  Notwithstanding 
the Fifth Circuit’s questioning of these 
classifications, the Court held “. . . these 
impairment and classification contentions 
equitably moot.”  Id.  Likewise, the 
questioned Class 8 unfair discrimination 
against the unsecured Noteholders’ claim 
was equitably moot. 


“Third-party expectations cannot 
reasonably be undone, and no 
remedy for the Noteholders' 
contentions is practicable other 
than unwinding the plan. These 
contentions are not remediable 
on appeal.”  Id.  


 
viii. Equitable 


Mootness Does Not Bar 
Review of Release and 
Exculpation Terms: 
Finally, the issue of non-debtor 


exculpation and release clauses was not 
equitably moot because the bargain the 
proponents claim to have purchased is 
exculpation from any negligence that 
occurred during the course of the bankruptcy 
(and) [a]ny costs the released parties might 
incur defending against suits alleging such 
negligence are unlikely to swamp either 
these parties or the consummated 
reorganization.”  Id. at 252. 


“In short, the goal of finality 
sought in equitable mootness 
analysis does not outweigh a 
court's duty to protect the 
integrity of the process. We see 
little equitable about protecting 
the released non-debtors from 
negligence suits arising out of the 
reorganization. In a variety of 
contexts, this court has held that 
Section 524(e) only releases the 
debtor, not co-liable third parties. 
See, e.g., In re Coho Resources, 
Inc., 345 F.3d 338, 342 (5th 
Cir.2003); Hall v. National 
Gypsum Co., 105 F.3d 225, 229 
(5th Cir.1997); Matter of 
Edgeworth, 993 F.2d 51, 53-54 
(5th Cir.1993); Feld v. Zale 
Corporation, 62 F.3d 746 (5th 
Cir.1995). These cases seem 
broadly to foreclose non-
consensual non-debtor releases 
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and permanent injunctions.”  Id. 
at 252.   
. . .  
Consequently, the non-debtor 
releases must be struck except 
with respect to the Creditors 
Committee and its members.  Id. 
at 253. 


 
C. Pacific Lumber Does Not 


Actually Change Earlier Rulings on 
Equitable Mootness. 


An important opinion, Manges v. 
Seattle-First Nat'l Bank (In re Manges), 29 
F.3d 1034 (5th Cir. 1994) [court dismissed 
appeal of confirmation order as equitably 
moot and rejected appellants' suggestion that 
effective relief could be granted by striking 
offensive portions of the plan without 
unraveling it] is continued in Pacific 
Lumber.  Little dicta appears in Manges and 
no secured creditor was there to protect.  
The opinion is a straight-forward summary 
of equitable mootness.   
 This year In re Blast Energy 
Services, Inc. 593 F.3d 418 (5th Cir. 2010) 
the Fifth Circuit dealt with equitable 
mootness after Pacific Lumber.   The 
District Court clearly had its own design. 
The District Court granted debtor's motion 
to dismiss the confirmation appeal, denied 
creditor's motion for rehearing with respect 
to the dismissal order, and, after the parties 
filed a joint stipulation proposing that the 
confirmation order would not have 
preclusive effect with respect to creditor's 
consolidated appeals, rejected the joint 
stipulation, denied creditor's rehearing 
motion, and sua sponte denied the 
consolidated appeals.  Predictably, the Fifth 
Circuit held the appeal not moot, even 
though no stay pending appeal had been 
granted and the plan had been substantially 
consummated.  In holding the district court 
abused its discretion in determining that 
creditor's appeal of the confirmation order 


was equitably moot because the District 
Court erred when it held that the section of 
the bankruptcy code prohibiting 
modification of a confirmed Chapter 11 plan 
after substantial consummation rendered the 
consolidated appeals and the confirmation 
appeal moot. 


After describing the general 
importance that the assumption or rejection 
of executory contracts can have for 
reorganization plans, the district court noted 
that:  


the relief sought by Alberta was a 
modification to the Plan excising 
Blast's assumption of the 
Contract. Without referencing the 
specific executory contract 
between Blast and Alberta, the 
court concluded that “[b]ecause 
the rejection or assumption of 
contracts is a core component of 
and essential to the 
reorganization plan ... the court 
concludes that parties not before 
the court, including the recipients 
of the monies already distributed, 
would be harmed by the 
modification or that the 
modification would put the 
success of the Plan at risk.”  Id. 
at *4.  


 
This seems exactly the criteria of Manges, 
and even Pacific Lumber.  The appellate 
court took a hard look at the plan process, 
and found that “the record suggests that the 
assumption or rejection of the contract 
would have had little or no adverse effect on 
Blast's reorganization or on any third party. 
Apparently, Blast is not using the 
technology licensed under the contract and 
has no plans to do so. . . .  Thus, the actions 
that Blast took to substantially consummate 
the plan before Alberta could obtain a stay 
do not insulate the plan from an appellate 
challenge.”  Id.   Noting that Blast expressly 
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represented to the district court at a status 
conference that the contract assumption was 
not essential to its successful reorganization 
likely ended the Fifth Circuit analysis of the 
application of equitable mootness.  Thus, no 
significant change from Manges or even 
Pacific Lumber.   In overruling the district 
court’s reliance on § 112  the court cited 
Pacific Lumber: 


A plain reading and specific 
application of § 1127(b) indicate 
that it has no relevancy either to 
the Consolidated or to the 
Confirmation Appeals, each of 
which was brought by a creditor 
and challenger of the Plan. 
 
It seems to be true that § 1127(b) 
of the Bankruptcy Code -which 
provides that the debtor or 
proponent of a confirmed 
reorganization plan may modify 
the plan before it has been 
substantially consummated- is 
“the sole means for modification 
of the plan of reorganization after 
it has been confirmed.”FN8 7 
COLLIER ON BANKRUPTCY 
¶ 1127.04 (15th ed. rev.2009). It 
can also operate to prohibit other 
actions in the bankruptcy court 
that are essentially attempted 
modifications to a confirmed 
plan. See In re U.S. Brass Corp. 
301 F.3d 296, 306-08 (5th 
Cir.2002) (holding that a 
proposed settlement agreement 
between the debtor and its 
claimants would modify the 
confirmed plan and was 
prohibited by § 1127(b)). 
However, § 1127(b) does not 
apply to pre-confirmation 
modification, which is governed 
by another section of the Code. 
See 11 U.S.C. § 1127(a). It also 


“does not expressly limit 
appellate review of plan 
confirmation orders”; such 
review is limited instead by the 
equitable mootness doctrine. 
Pac. Lumber, 584 F.3d at 240. 
FN9.  Id. at *5. 


. . . . 
We read Manges to hold simply 
that, once an appeal is equitably 
moot, the appellate court does 
not have the authority to reach 
the result requested in the 
mooted appeal by applying § 
1127(b) to modify the confirmed 
plan. Stated differently, equitable 
mootness closes the door to relief 
under § 1127(b).  Id. at *7, FN 
10.   


 
The Fifth Circuit wrote again in 2009 


about equitable mootness involving a 
Chapter 7 case.   In re Bodenheimer, Jones, 
Szwak, & Winchell L.L.P., 592 F.3d 664 (5th 
Cir. 2009) involved an involuntary 
bankruptcy proceeding filed under Chapter 7 
by a general partner of law firm which was 
in state-law liquidation proceedings.   


When determining whether to 
declare a case equitably moot, the court 
applies the following three factors: (1) 
whether a stay has been obtained, (2) 
whether the bankruptcy reorganization plan 
has been “substantially consummated,” and 
(3) whether the relief requested would affect 
either the rights of parties not before the 
court or the success of the plan. . . . It is 
questionable whether the doctrine of 
equitable mootness applies to Chapter 7 
bankruptcy liquidations. FN10 However, 
even if equitable mootness applies in some 
Chapter 7 bankruptcies, it does not do so 
here.  Id. at 668-669. 


“[W]hen determining mootness, 
a court may review relevant 
evidence of subsequent events 
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not available to the trial court and 
in this case “The Szwak-
Winchell Agreement took place 
subsequent to the approval of the 
Compromise Settlement at issue 
in this appeal.”  Id.  In finding 
equitable mootness did not bar 
review Earwood also argues that 
his full claim against the estate is 
larger than the amount he 
ultimately received in the 
Compromise Settlement, and that 
disturbing the Settlement would 
potentially expose the estate to 
liability that would require a 
redistribution of other awards. 
However, given our holding in 
this opinion that the bankruptcy 
court erred in awarding Earwood 
his claimed fees without first 
determining if his actions 
benefitted the estate, it is unlikely 
that any subsequent award on 
remand will be larger than the 
current amount in controversy.  
Id. at 670. 


 
Also in 2009 the Fifth Circuit dealt 


with the issue of equitable mootness and a 
Chapter 7 case.  In In re San Patricio 
County Community Action Agency, 575 F.3d 
553 (5th Cir. 2009) involving a settlement by 
the Chapter 7 trustee, objected to by the 
secured lenders.  Although no stay pending 
appeal was granted, the Fifth Circuit said 
that there was a serious question about 
whether the doctrine applies at all in a 
Chapter 7 liquidation, that there is little 
precedent on the issue, and that a good 
argument could be made that it has no 
application in any context other than a 
reorganization. However, the court said that 
it need not make such a "comprehensive" 
statement; instead, it found that the appeal 
was not moot under traditional equitable 
mootness analysis. 


The court's reasoning began with 
some standard qualifiers to equitable 
mootness. Under that doctrine, "substantial 
consummation of a reorganization plan is a 
momentous event, but it does not necessarily 
make it impossible or inequitable for an 
appellate court to grant effective relief." See 
Matter of Manges, 29 F.3d 1034, 1042-43, 
(5th Cir. 1994) (internal quotation marks 
and citation omitted).  Noting that there are 
clear carve outs from equitable mootness in 
bankruptcy appeals (i.e., professional fees, 
releases)25 this case involved the payment of 
money to parties who were before the 
bankruptcy court, with three-quarters of the 
settlement being paid to either the trustee 
and the trustee's counsel or the state.  
Likewise, the impact of a ruling dealt almost 
exclusive with the parties before the court.  
Acknowledging that to force the state to 
disgorge what it obtained in the settlement 
would prejudice it but that did not outweigh 
the prejudice inflicted on the lenders who 
sought review of the issues. The court said 
this was little different in the equities from 
those general civil appeals in which a money 
judgment is entered, but no stay is obtained; 
the appellate courts do not dismiss such 
appeals solely because payment has been 
made. Rather, they hear the appeals and let 
the parties sort out the ramifications of the 
appeal later. In these types of cases, it has 
never been the rule that failure to get the 
stay moots the appeal. 


The district court never reached 
the summary judgment issues on 
whether the Lenders' claims were 
part of the estate. Instead, the 
appeal was simply dismissed on 
motion. The only order being 
reviewed today concerns 
equitable mootness. We go no 
further than to conclude that the 
doctrine does not apply.  Id. at 
559-560.   
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 Again in 2009 the Fifth Circuit In re 
Superior Offshore Intern., Inc., 591 F.3d 
350 (5th Cir. 2009) applied equitable 
mootness to a liquidating plan, holding that 
a liquidation plan was not required to 
provide an explicit conversion mechanism 
between subordinated securities claims and 
equity interests.  On the issue of equitable 
mootness, and citing Pacific Lumber and 
Manges, Superior Offshore held that  


[a]lthough the Appellants seek 
reversal of the confirmation 
order, their complaints center on 
increased disclosure about the 
Subcommittee members and on 
specificity about how Class 7 and 
Class 8 will share in any money 
available for equity-level 
interests. Remedies can be 
crafted for these deficiencies 
without completely undoing the 
Plan. . . .  Under these 
circumstances, equitable 
mootness does not apply.  Id. at 
353-354.   [Emphasis added]. 


 
 In re Premier Entertainment Biloxi 
LLC., 2009 WL 1616681 (5th Cir. 2009) 
dealt with the July 2007 confirmed debtors' 
chapter 11 plan and appellants raising 
various challenges to the confirmed plan. 
Here, appellants challenge the equitable-
mootness dismissal and, additionally, re-
urge several challenges to the confirmed 
plan.  


Premier owns and operates Hard 
Rock Hotel and Casino (Hard Rock) in 
Biloxi, Mississippi. Appellants are U.S. 
Bank National Association, trustee for an 
indenture under which Premier issued $160 
million in notes, and several creditors 
(Noteholders), which held notes outstanding 
as of the commencement of Premier's 
bankruptcy proceedings.  Only days before 
its scheduled opening, Hard Rock was 
severely damaged by Hurricane Katrina.  


The Noteholders and Premier could not 
agree on the amount of insurance coverage 
that should be obtained on the damaged 
structure or who should control insurance 
proceeds that were paid as a result of the 
hurricane damage to the structure .... [In 
September 2006], Premier filed chapter 11 
bankruptcy petitions. [In July 2007], over 
the objections of the Noteholders and [U.S. 
Bank], the bankruptcy court confirmed 
Premier's Joint Plan of Reorganization. The 
Reorganization Plan provided a 100% 
recovery for creditors with allowed claims. 
It also provided that the Noteholders would 
receive the principal plus the accrued unpaid 
interest through the effective date of the 
plan. The Noteholders claimed that they 
were also entitled to a prepayment penalty. 
As a result, the Reorganization Plan 
provided that funds representing the amount 
of the prepayment penalty will be held in 
escrow until the Bankruptcy Court 
determines whether the Note holders are 
entitled to the prepayment penalty. 


The district court dismissed the 
appeal on equitable-mootness grounds. Such 
dismissals are reviewed de novo. E.g., 
United States ex rel. FCC v. GWI PCS 1 Inc. 
(In re GWI PCS 1 Inc.), 230 F.3d 788, 799-
800 (5th Cir.2000).  Reviewing the Manges 
elements for equitable mootness, the Court 
first dealt with the absence of a stay: 


 
With respect to the first equitable-
mootness factor, Appellants have 
been twice denied a stay-in 
bankruptcy and district court. See 
In re Premier Entm't Biloxi LLC, 
No. 06-50975 (Bankr.S.D. Miss. 
10 Aug. 2007) (unpublished 
bankruptcy court opinion denying 
motion for stay); In re Premier 
Entm't Biloxi LLC, No. 1:07-MC-
1005 (S.D. Miss. 10 Aug. 2007) 
(unpublished district court opinion 
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and order denying motion for 
stay).  Id. at *2. 
. . . Notably, the bankruptcy 
court, in denying a stay, held 
Appellants did not satisfy any of 
the four criteria necessary to 
obtain one. Id.  


 
Because this appeal is equitably 


moot Appellants logically urged their failure 
to obtain a stay is immaterial because 
effective relief is purportedly available 
without disturbing the confirmed plan and 
without unduly affecting third parties not 
before our court.  


Notwithstanding Appellants' 
assertions, our court has held that 
the first equitable-mootness 
factor concerns whether a stay 
was granted; a stay “diligently-
albeit unsuccessfully-pursued” is 
insufficient. In re Manges, 29 
F.3d at 1040; see also 
Nationwide Mut. Ins. Co. v. 
Berryman Prods., Inc. ( In re 
Berryman Prods., Inc.), 159 F.3d 
941, 944-45 (5th Cir.1998) 
(“[The appellant] asserts that 
because it diligently pursued a 
stay, its failure to obtain the stay 
does not require dismissal of the 
proceeding as moot. We rejected 
this argument in In re Manges.” 
(emphasis in original)).  Id. at *3.   
. . .  
Appellants are correct that their 
failure to obtain a stay, by itself, 
is not dispositive.”  Id. 


  
Next, the examination turns to “substantial 
consummation” as the second Manges 
element of equitable mootness: 


In re GWI PCS 1 Inc., 230 F.3d 
at 801 (quoting 11 U.S.C. § 
1101(2)). In that regard, our 
court “requires only ‘substantial 


consummation,’ not absolute or 
complete consummation”, id. at 
802, and looks, inter alia, to 
operation as a reorganized entity 
as one indicator of substantial 
consummation, see id. at 798-99 
& n. 20, 801-02. 
 
The third Manges equitable-
mootness factor considered in 
Premier Entertainment requires 
examining whether the relief 
requested would affect either the 
rights of parties not before the 
court or the success of the plan. 
In this regard, the district court 
voiced its concerns by noting: 
 
Appellants assert that the relief 
that they request would not affect 
either the rights of the parties not 
before the court or the success of 
the plan because they only seek 
to be paid outright the funds that 
are currently held in escrow. 
However, the statements of 
issues on appeal framed by the 
Appellants are not so limited. 
The Appellants repeatedly assert 
that the Bankruptcy Court erred 
in confirming the Plan, and as a 
result, they ask this Court to 
overturn the confirmation of the 
entire Plan. The overturning of 
the Plan would create an 
unmanageable situation for the 
Bankruptcy Court.  Id. at *4. 


 
Clearly this illustrates the caution needed in 
what you ask for on appeal.26  The Fifth 
Circuit picked up on the arguments (which 
could have been limited exclusively to the 
escrowed funds): 


Appellants continue to assert that 
overturning the confirmed plan 
would be proper. Along that line, 
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we have the same concerns as did 
the district court: overturning the 
plan would, at this late stage, 
create an unmanageable situation 
for the bankruptcy court. 
Moreover, creditors and other 
third parties who relied on the 
confirmed plan would 
undoubtedly be affected. “The 
ultimate question to be decided 
[when considering equitable 
mootness] is whether the Court 
can grant relief without 
undermining the plan and, 
thereby, affecting third parties.” 
In re SI Restructuring, Inc., 542 
F.3d at 136. 


 
To attempt to soften this demand, appellants 
argued that the debtor was solvent and thus 
no reversal would undo the plan’s payment 
scheme.  Based on these appellate demands, 
the entire appeal was found to be equitably 
moot: 


Appellants do not, however, 
point to any precedent from our 
court supporting this equitable-
mootness exception; nor do we 
find support for this position in 
our equitable-mootness 
jurisprudence.27 


Having reviewed de novo the 
district court's equitable-mootness 
holding, we agree that the three 
equitable mootness factors 
demonstrate the prudence of that 
holding. See In re Manges, 29 
F.3d at 1038-39. Accordingly, we 
likewise hold this appeal 
equitably moot.  Id. at *5.   


 
In re Green Aggregates Inc., 345 


Fed. Appx. 890 (5th Cir. 2009) likewise 
dismissed an appeal as equitably moot.  The 
bankruptcy court granted a creditor's motion 
to substantively consolidate debtor with 


non-debtor that was incorporated by debtor's 
sole shareholder to acquire another 
leasehold for operating debtor's recycling 
plant.  The sole shareholder appealed.  A 
Chapter 11 trustee was appointed several 
months after filing of the Chapter 11 and 
Equity Bank filed a motion requesting 
substantive consolidation. Id. at 890. Equity 
Bank argued that disentangling Green and 
GAI's assets and liabilities would be 
prohibitively difficult. Equity Bank also 
described a number of questionable 
transactions between the two companies. On 
April 21, 2008, the court granted the motion 
and substantively consolidated Green and 
GAI, and the shareholder appealed but did 
not obtain a stay of the bankruptcy court 
proceedings. Since the filing of this appeal, 
a plan of reorganization has been proposed, 
and the bankruptcy court confirmed the 
plan.  In dismissing the appeal 


“[T]here is a point beyond which 
[appellate courts] cannot order 
fundamental changes in 
reorganization actions.” In re 
Manges, 29 F.3d 1034, 1039 (5th 
Cir.1994). Regarding the issues 
raised by Happy, this case has 
reached that point; “effective 
judicial relief is no longer 
available.” Id. Accordingly, the 
appeal is dismissed.  Id. at 892.  


 
 In re Notre Dame Investors, Inc., 
306 Fed.Appx. 62 (5th Cir. 2009) is a twist 
on equitable mootness.  In the motion for 
relief from automatic stay, which was 
denied by the bankruptcy court, appellant 
sought relief from the stay so that it could 
liquidate its claim against Notre Dame 
Investors, Inc. (“NDI”) in arbitration and 
appealed the bankruptcy court's order 
denying its application for post-petition 
attorneys' fees, which was affirmed by the 
district court.  Subsequent to the appeal, the 
bankruptcy court confirmed the plan of 
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reorganization in NDI's Chapter 11 case. 
Wilson did not appeal the bankruptcy court's 
confirmation order. Id. at 64.  Post-
confirmation the bankruptcy court held a 
hearing on NDI's objection to Wilson's 
claim and valued Wilson's claim in the 
amount of $2 million, plus interest and fees. 
NDI has paid, and Wilson has accepted, the 
full value of this allowed claim.  The district 
court dismissed Wilson's appeal as equitably 
moot, finding that the plan had been 
substantially consummated and that granting 
Wilson's requested relief would affect third-
party rights under the plan, however, the 
Fifth Circuit held that  


“[w]e agree that this appeal 
should be dismissed, but we 
reach this conclusion based on 
res judicata principles, not 
equitable mootness.   Id. at 63.  . . 
.  Res judicata requires the 
following four elements: (1) the 
parties must be identical in the 
two actions; (2) the prior 
judgment must have been 
rendered by a court of competent 
jurisdiction; (3) there must be a 
final judgment on the merits; and 
(4) the same cause of action must 
be involved in both cases. 
Eubanks v. Fed. Deposit Ins. 
Corp., 977 F.2d 166, 169 (5th 
Cir.1992). A bankruptcy court's 
confirmation order is a final 
judgment for purposes of res 
judicata. Republic Supply Co. v. 
Shoaf, 815 F.2d 1046, 1054 (5th 
Cir.1987). The confirmed plan 
itself is final and binding against 
all creditors pursuant to 11 
U.S.C. § 1141(a) and (d). See 
also Eubanks, 977 F.2d at 170-
71. 


Here, all of the elements 
of res judicata are satisfied.”  Id. 
a 64. 


Wilson’s desire to accept the $2 
million distribution payment 
under the plan while continuing 
to pursue further recovery on the 
same claim, echo’s the obvious 
to be careful what you ask for.  
Appeal dismissed. 


 
 The Fifth Circuit was almost as busy 
in 2008 in dealing with equitable mootness.  
In re SI Restructuring, Inc., 542 F.3d 131 
(5th Cir. 2008) the Fifth Circuit reversed a 
judgment authorizing disbursal of a reserve 
fund established for payment of creditor's 
secured claim, upon the theory that creditor's 
secured claim had been fully satisfied and 
that reserve was no longer needed, and that 
funds could be used to pay fees of plan 
administrator's attorneys. Creditor appealed.  
A stay was denied by the district court and 
appellee argues finally that this appeal is 
equitably moot because the reserve fund has 
been disbursed, the plan has been 
substantially consummated and the relief 
appellants seek would undermine the plan.  
Noting the standards of Manges v. Seattle-
First Nat'l Bank (Matter of Manges), 29 
F.3d 1034, 1039 (5th Cir.1994), the Fifth 
Circuit simply recognized that professional 
fees or disgorgement of such are not within 
the equitable mootness protection: 


Appellants cite persuasive 
authority supporting their 
argument that equitable mootness 
ought not prevent the 
disgorgement and return to the 
estate of attorneys' fees. The 
Ninth Circuit stated the rule as 
follows: “[A]n order compelling 
disgorgement of [attorneys'] fees 
and expenses would not require 
the bankruptcy court to unravel a 
complicated bankruptcy plan” 
but instead “would require only 
that one party disgorge the 
money it has received, money 
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that would then be distributed 
pursuant to the bankruptcy 
court's final decree.”FN11 The 
D.C. Circuit has also found that a 
challenge to the disbursement of 
fees to attorneys is still capable 
of resolution, regardless of the 
degree of plan consummation. 
FN12 Similarly, the First Circuit 
has held that where monies 
disbursed to a Trustee could be 
recovered with relative ease, 
equitable mootness ought not 
apply.FN13.  Id. at 136. 


 
In re Hilal, 534 F.3d 498 (5th Cir. 


2008) reflects the wisdom of directing the 
appeal issue -  “Appellant is correct that 
because he narrowly framed his attack on 
the confirmation order, his appeal should not 
have been dismissed by the district court as 
equitably moot.”  After reciting the Manges 
standards, the court determined to hear the 
Court noted the limited scope of the appeal 


“Even if this court adopted 
Hilal's positions and revised the 
plan provisions concerning the 
Trustee, no third parties would be 
adversely affected by the 
outcome of the appeal. The 
liquidation of the debtor's assets 
would not have to be modified, 
and any distributions previously 
made to creditors would not be 
reduced.”  Id. at 499.  
. . .  
Not only is there no potential 
adverse effect on the plan or third 
parties from our hearing the 
appeal, but equity strongly 
supports appellate review of 
issues consequential to the 
integrity and transparency of the 
Chapter 11 process. The terms of 
professional compensation are 
integral to maintaining these 


standards, as is the extent to 
which bankruptcy professionals 
may be released from liability for 
their errors.  Id. at 500-501 
[Emphasis added]. 


 
Thus, appellant’s got his appeal heard on the 
merits.  Appellant, however, lost on the 
merits.  
 In re Villaje del Rio, Ltd., 283 
Fed.Appx. 263 (5th Cir. 2008) dealt with a 
debtor’s  adversary proceeding against the 
purchaser of defaulted note, seeking setoff 
against mortgage note and right of 
recoupment against purchaser of note for 
damages debtor suffered at hands of lender.  
The note holder moved the bankruptcy court 
for an order allowing it to exercise its state-
law right of foreclosure. The bankruptcy 
court concluded that Villaje was not entitled 
to setoff or recoupment and that 
Noteholder’s request for a relief from the 
automatic bankruptcy stay was appropriate. 
The district court found equitable mootness 
was appropriate.  The debtor claimed on 
appeal that the district court erred in 
applying the equitable mootness doctrine 
because a remedy could be fashioned if its 
legal claims proceeded against Colina.  
Judge Jones found that the Fifth Circuit's 
consideration of a very similar scenario in 
Sullivan Cent. Plaza I, Ltd. v. BancBoston 
Real Estate Capital Corp., 914 F.2d 731, 
734 (5th Cir.1990), reh'g 935 F.2d 723 (5th 
Cir.1991), supports the District Court’s 
dismissal.28  Id. at 265. 


Both of those cases hold that 
equitable mootness exists and an 
appeal must be dismissed when a 
party attacking a bankruptcy order 
approving foreclosure fails to 
obtain a stay of the foreclosure 
pending appeal. Were it 
otherwise, the appellate courts 
would be able to reverse duly 
authorized foreclosures and create 
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havoc in bankruptcy 
administration. Sullivan Cent., 
914 F.2d at 734; see also 11 
U.S.C. § 363(m). The courts apply 
mootness because we are unable 
to grant effective relief on appeal.  
Id.  


 
A 2007 opinion also arising from the 


Hilal Chapter 11 illustrates the need for 
speed in dealing with equitable mootness 
avoidance.  In In re Hilal, 226 Fed. Appx. 
381 (5th Cir. 2007) the trustee of a Chapter 
11 debtor's bankruptcy estate moved for 
approval of compromise with creditor. The 
bankruptcy court granted motion to 
compromise, and denied debtor's motion for 
stay and for a new trial as did the district 
court.  The trustee determined that it would 
be in the best interest of the estate to settle 
the dispute with Riner rather than litigate 
ownership of the companies.  The debtor 
objected to the trustee’s settlement.  In the 
intervening time between the expiration of 
the bankruptcy court's temporary stay, and 
Hilal's filings with the district court, the 
trustee and Riner consummated the 
settlement. Id. at 382. Relying on the 
Manges elements, the Fifth Circuit removed 
speed as a basis to avoid equitable 
mootness: 


“Hilal argues that the trustee 
improperly consummated the 
compromise prematurely, before 
Hilal had a chance to obtain a 
stay. By consummating 
expeditiously, however, the 
trustee and Riner were 
complying with the bankruptcy 
court's order which provided that 
they do so within ten days of the 
order's entry date, . . .   As the 
district court correctly found, 
there was no legal or factual 
requirement that the trustee wait 
ten days before consummating 


the compromise. We therefore 
evaluate mootness, like the 
district court, under the factors 
set forth in In re Manges, 29 F.3d 
at 1039.  Id. at 383. 


 
The Fifth Circuit dismissed the argument 
that where a settlement is involved (and not 
an order confirming a plan as in Manges) 
that equitable mootness should not apply: 


Substantial amounts of money 
had already been paid to Riner 
and the IRS, and loans had been 
pledged to other third parties. 
Moreover, litigation between 
Riner and the trustee had been 
dismissed. The adverse effect on 
third parties therefore also 
supports dismissal for mootness. 
Having considered the relevant 
factors, we find that the district 
court was correct in dismissing 
Hilal's appeal as equitably moot. 
. . . we find that the district court 
was correct in dismissing Hilal's 
appeal as equitably moot.”  Id.  


 
V. 


Equitable Mootness and the 
Requirements to Seek a Stay 


Pending Appeal and a Direct Appeal to 
the Circuit Court 


And an Expedited Appeal to the Circuit 
Court 


 
A. Denial and Equitable 


Mootness:  An analysis of the doctrine of 
equitable mootness implicates several 
procedural issues, one element being that 
absence of as stay pending appeal. 
Specifically, either the third Pacific Lumber 
factor, or the fifth Chateaugay Factor 
analyzes “whether the appellant pursued 
with diligence all available remedies to 
obtain a stay of execution of the 
objectionable order . . . if the failure to do so 
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creates a situation rendering it inequitable to 
reverse the orders appealed from”. Pacific 
Lumber at 240, citing In re Manges, 29 F.3d 
at 1039; See, also, Cartalemi v. Karta Corp. 
(In re Karta Corp.), 342 B.R. 45, 53 
(S.D.N.Y. 2006).29 


A Confusion Created by Pacific 
Lumber? – Is the Absence of a Stay 
Pending Appeal Diminished by the New 
Direct Appeal Rights 


A new consideration made special 
note in the Pacific Lumber opinion, again 
only as dicta, deals with the need, and the 
newly-enacted ability, of appellate courts to 
deal with complex issues of first impression 
in the context of bankruptcy appeals. 


To these cautions regarding 
equitable mootness must finally 
be added the impact of the new 
statutory provision for 
certification of bankruptcy 
appeals directly to the courts of 
appeals. 28 U.S.C. § 158(d)(2). 
The twin purposes of the 
provision were to expedite 
appeals in significant cases and 
to generate binding appellate 
precedent in bankruptcy, whose 
case law has been plagued by 
indeterminacy. H.R.Rep. No. 
109-31 pt. I, at 148 (2005), as 
reprinted in 2005 U.S.C.C.A.N. 
88, 206. Congress's purpose may 
be thwarted if equitable mootness 
is used to deprive the appellate 
court of jurisdiction over a 
properly certified appeal.  Id. at 
241-242.  [Emphasis added.] 


 
Potentially driving a wedge between the 
“practical application” in favor of the 
“academic rule” the Fifth Circuit questioned 
why the bankruptcy court and district court 
(and the Fifth Circuit twice) denied a stay 
pending appeal of the Pacific Lumber 


confirmation order as a process to protect 
expectations of those voting for a plan: 


Although the exigencies of the 
case appeared to demand prompt 
action, simply denying a stay 
seems to have been, and often 
will be, too simplistic a response. 
A plan may be designed to take 
effect, as it was here, after a 
lapse of sufficient time to initiate 
appellate review. A supersedes 
bond may be tailored to the scope 
of the appeal. An appeal may be 
expedited. As with all facets of 
bankruptcy practice, myriad 
possibilities exist. Thus, 
substantial legal issues can and 
ought to be preserved for review. 
Compare In re First South 
Savings Ass'n, 820 F.2d 700, 709 
& n. 10 (5th Cir.1987).  Id. at 
242 [Emphasis added.] 


 
 Almost no large Chapter 11 Plan 
confirmation and consummation can await 
even an expedited appeal.  Yet if the circuit 
court will refuse to dismiss an un-stayed 
appeal no large Chapter 11 Plan 
confirmation opponent is willing to post a 
multi-million dollar supersedeas bond.  Add 
this suggestion in Pacific Lumber to the 
special treatment a secured creditor is 
promised, lends considerable uncertainty in 
the Fifth Circuit to the potential finality of a 
confirmation order. 


What are the “myriad possibilities 
(that) exist” to salvage the special status of 
the secured creditor and the expectations of 
third parties having invested, both pre-
petition and post-petition, in confirmation of 
a plan, especially in light of Congressional 
policy mandates that the entire Chapter 11 
reorganization process have certain primary 
goals.   


First, bankruptcy policy calls for a 
speedy reorganization process.  This is 
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reflected throughout the 2005 amendments 
BAPCPA.   


Next, not only should the 
reorganization be speedy, but is should be an 
“efficient” process.30   Efficiency means 
reduction in litigation (including appeals) 
and resolution of disputes under a 
centralized31 and equitable process and 
analysis.   


Finally, the Congressional policy 
reflects a strong preference for a 
“reorganization” and only a recognition that 
a “liquidations” is an un-favored, but 
authorized, alternative.32  All of these 
policies are the practical side of bankruptcy 
reorganization, yet none are mentioned by 
the Fifth Circuit in its preference for 
appellate litigation.  However, the Fifth 
Circuit did not abandon its numerous 
previous rulings advancing equitable 
mootness in its actual holding in Pacific 
Lumber: 


All of these factors bear on the 
instant appeal. Because the 
bankruptcy court denied a stay 
pending appeal, this court faced a 
fait accompli, a plan that was 
substantially consummated 
within weeks of confirmation. As 
we have noted, plan 
consummation may often be 
dispositive of the question of 
equitable mootness. In re 
Manges, 29 F.3d at 1040 
(quoting In re UNR Industries 
Inc., 20 F.3d at 770 (“A stay not 
sought, and stay sought and 
denied, lead equally to the 
implementation of the plan of 
reorganization.”)). Under the 
Bankruptcy Code, consummation 
includes transferring all or 
substantially all of the property 
covered by the plan, the 
assumption of business by the 
debtors' successors, and the 


commencement of plan 
distributions. 11 U.S.C. § 1141; 
In re Manges, 29 F.3d at 1041, n. 
10. Within fewer than sixty days 
following the confirmation order, 
Scopac and Palco were dissolved 
and their assets transferred to 
new entities, Newco and 
Townco, now named Humboldt 
Redwood Company (“HRC”) 
and the town of Scotia, 
respectively. The new entities 
raised $325 million in exit 
financing secured by HRC and 
guaranteed by MRC. Creditors 
other than the Noteholders have 
been paid over $50 million. HRC 
hired new management, changed 
its management structure, 
engaged business consultants and 
leased new office space and a 
distribution center. HRC has 
signed new contracts with re-
manufacturers and won business 
from a national home products 
retailer. The town of Scotia 
invested in costly capital 
improvements. In addition, HRC 
has successfully navigated the 
regulatory labyrinth and secured 
unanimous approval to operate 
from the state and federal 
agencies. All of these events 
created third-party reliance and 
expectations that would be 
dislodged if the Noteholders 
succeed in entirely reversing the 
confirmation order. In re 
Manges, 29 F.3d at 1043. We 
will further balance these facts as 
we analyze the specific issues 
raised on appeal.  Id. at ___ 
[Emphasis added.]. 


 
B.  Procedure of Seeking a Stay 
Pending Appeal: 







   


 Page 30 


Federal Rules of Bankruptcy 
Procedure 8005 allows a party to seek a stay 
of a bankruptcy court order, judgment, or 
decree, to maintain the status quo pending 
appeal of such order. A motion for stay 
“must ordinarily be presented to the 
bankruptcy judge in the first instance.” A 
motion for stay pending appeal may also be 
first made to the district court or bankruptcy 
appellate panel, “but the motion shall show 
why the relief, modification, or termination 
was not obtained from the bankruptcy 
judge”. Fed. R. Bank. P. 8005.  


If denied by the bankruptcy court, 
the movant may seek relief from the district 
court or the appellate courts. When the 
bankruptcy court passes on the motion in the 
first instance and movant appeals to the 
district court, the district court will afford 
the bankruptcy court's decision “due 
deference”. In re Westpoint Stevens Inc., No. 
06 CV 4128, slip op. at 4 (S.D.N.Y. May 9, 
2007). 


 
C.  The Stay Pending Appeal 
Four Factor Test: 
The Second Circuit has clearly 


enunciated a four-factor test to be 
considered in granting a stay pending 
appeal: 


(a)  the likelihood of success on 
the merits; 


(b)  irreparable injury suffered if 
a stay is denied; 


(c)  substantial injury suffered by 
the party opposing the imposition of the 
stay; and 


(d)  no harm to the public interest, 
if implicated. See Hirschfeld v. Board of 
Elections, 984 F.2d 35, 39 (2d Cir. 1992); In 
re Enron Creditors Recovery Corp., et al., 
Bankruptcy No. 01-16034, slip op. at 4 
(Bankr. S.D.N.Y. Oct. 4, 2007) (citing 
Mohammed v. Reno, 309 F.3d 95, 100 (2d 
Cir. 2002)); In re Calpine Corp., No. 05-


60200, slip op. at 3 (Bankr. S.D.N.Y. Oct. 4, 
2007); In re Adelphia, 361 B.R. at 346. 


Likewise, courts, including the Fifth 
Circuit, use a similar four-part test 
consisting of essentially identical elements.  
In re First South Savings Ass'n, 820 F.2d 
700, 709 (5th Cir. 1987) (“The four criteria 
are: (1) whether the movant has made a 
showing of likelihood of success on the 
merits; (2) whether the movant has made a 
showing of irreparable injury if the stay is 
not granted; (3) whether granting the stay 
would substantially harm the other parties; 
and (4) whether the granting of the stay 
would serve the public interest.”);  Arnold v. 
Garlock, Inc., 278 F.3d 426, 438-39 (5th 
Cir. 2001) (according to the Fifth Circuit, a 
bankruptcy court must consider the 
following factors when deciding whether to 
grant a stay pending appeal: “(1) whether 
the movant has made a showing of 
likelihood of success on the merits; (2) 
whether the movant has made a showing of 
irreparable injury if the stay is not granted; 
(3) whether the granting of the stay would 
substantially harm the other parties; and (4) 
whether the granting of the stay would serve 
the public interest.”)33   


A number of courts have concluded 
that failure to satisfy any one of the four 
factors “dooms the motion.” See In re 
Metiom, Inc., 318 B.R. 263, 271 (S.D.N.Y. 
2004) (“failure to satisfy one prong . . . 
dooms the motion”); In re 1567 Broadway 
Ownership Ass'ns, 202 B.R. 549, 553 
(S.D.N.Y. 1996) (“[f]ailure to satisfy any 
one of these criteria is fatal . . .”); ePlus, Inc. 
v. Katz (In re Metiom, Inc)., 318 B.R. 263, 
271 (S.D.N.Y. 2004) (“failure to satisfy one 
prong . . . dooms the motion”); In re Tower 
Automotive Inc., 2006 WL 2583624, at *1 
(Bankr. S.D.N.Y. June 28, 2006) (“the 
moving party carries a ‘heavy burden’ in 
that all four criteria must be satisfied to 
some extent before a stay is granted”).  
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Equitable mootness authorizes an 
appellate court to decline review of an 
otherwise viable appeal of a Chapter 11 
reorganization plan, but only when the 
reorganization has progressed too far for the 
requested relief practicably to be granted. 
Noting that although substantial 
consummation is a “momentous event,” it is 
not necessarily fatal to the appeal of a 
confirmed reorganization plan. Citing 
Manges, Id. at 1042-43.  Obtaining a stay is, 
however, is the first step in the process – 
obtaining a stay when it is clear that absent 
the stay the appeal will become moot begs 
the question -- how does “mootness” play in 
the determination of a stay pending appeal? 


 
D.  Equitable Mootness’ 
Implication on the Issuance of a 
Stay -- Irreparable Harm 
Analysis: 
Balancing of the factors, however, 


typically rule --“consistently treated the 
inquiry of whether to grant a stay pending 
appeal as a balancing of factors that must be 
weighed”.  citing In re Adelphia 
Communications Corp., 361 B.R. 337, 347 
(S.D.N.Y. 2007).  In re Blast Energy 
Services, Inc. --- F.3d ----, 2010 WL 28656 
(5th Cir. 2010) notes that “other circuit 
courts have similarly held where one factor 
weighs particularly strongly in favor of the 
movant, it may reduce the need for other 
factors to weigh as strongly in favor of the 
movant. See, e.g., Baker v. Adams 
County/Ohio Valley Sch. Bd., 310 F.3d 927, 
928 (6th Cir.2002) (“The strength of the 
likelihood of success on the merits that 
needs to be demonstrated is inversely 
proportional to the amount of irreparable 
harm that will be suffered if a stay does not 
issue.”); Rum Creek Coal Sales, Inc. v. 
Caperton, 926 F.2d 353, 359 (4th Cir.1991) 
(“As the balance tips away from the [movant 
on its showing of irreparable harm], a 


stronger showing on the merits is 
required.”).”  Id. at *4. 


Appellants and courts often grapple 
with the interplay of the doctrine of 
equitable mootness and the irreparable harm 
element of a stay analysis.  Should the 
possibility of mootness have a significant 
impact on a court's analysis of a motion 
seeking a stay?   A party's failure to even 
seek a stay may be detrimental to any 
defense it may have had against the 
imposition of the doctrine of equitable 
mootness.  Equitable mootness exists when 
"'appellants have failed and neglected 
diligently to pursue their available remedies 
to obtain a stay of the objectionable orders 
of the bankruptcy court,' thus 'permitting 
such a comprehensive change of 
circumstances to occur as to render it 
inequitable to consider the merits of the 
appeal."' Focus Media, Inc., v. Nat'l Broad. 
Co., Inc. (In re Focus Media, Inc.), 378 F.3d 
916, 923 (9th Cir. 2004) (quoting Trone v. 
Roberts Farms, Inc. (In re Roberts Farms, 
Inc.), 652 F.2d 793, 798 (9th Cir. 1981));   
See, also Manges v. Seattle First Nat'l Bank 
(In re Manges), 29 F.3d 1034, 1039 (5th Cir. 
1994). 


In fact, a majority of courts have 
held that a risk of mootness alone does not 
satisfy the irreparable injury requirement,34 
but several courts, including many within 
the Second Circuit, have held to the contrary 
[See Adelphia 361 B.R. at 348 n40] but have 
not yet gone so far as to impose a per se rule 
applying equitable mootness when an 
appellant fails to seek a stay.  In re Crystal 
Oil Co., 854 F.2d 79, 82 (5th Cir.1988) 
(rejecting the notion that a “stay of a 
bankruptcy court's action is a per se 
requirement for relief on appeal”) In re 
Condec, Inc., 225 B.R. 800 (M.D. Fla. 1998) 
(“Courts attribute different weight to the 
failure to seek a stay and although the failure 
to obtain such a stay pending appeal may 
result in the appeal being dismissed as moot, 
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the failure is not per se dispositive and the 
appellate court will look to the totality of the 
circumstances”) (citing In re Club Assocs., 
956 F.2d 1065. 1070 n13 (11th Cir.1992); In 
re AOV Indus., 792 F.2d 1140, 1146 
(D.C.Cir.1986); see also In re American 
Body Armor & Equip., Inc., 172 B.R. 659, 
662 (Bankr.M.D.Fla.1994) (holding that 
“substantial consummation alone is not 
sufficient to satisfy the mootness inquiry”). 


Second Circuit courts have held that 
where denial of stay pending appeal risks 
mooting an appeal, a finding of irreparable 
harm is warranted. See In re Westpoint 
Stevens Inc., No. 06 CvV 4128, slip op. at 5 
(S.D.N.Y. May 9, 2007) (“the prospect of 
mooting an appeal has been recognized as 
sufficient to support a finding of irreparable 
harm”); Adelphia Comm. Corp., 361 B.R. at 
348 (“where denial of a stay pending appeal 
risks mooting any appeal of significant 
claims of error, the irreparable harm 
requirement is satisfied”) (emphasis in 
original). When evaluating the irreparable 
harm element, it is “necessary to analyze the 
risk that an appeal would be mooted in the 
absence of a stay.”  Adelphia, 361 B.R. at 
348.   


But this is not to say that a finding of 
mootness (and thus irreparable harm) is all 
that is needed to obtain the stay.   


 
E.  The Requirement of a 
Supersedeas Bond: 
The granting of a stay pending an 


appeal of a confirmation order is an 
extraordinary remedy that effectively places 
a freeze on the debtor's reemergence plans. 
Given the increasing complexity of 
transactions contemplated by any given 
restructuring, such a freeze has the potential 
to unwind months, if not years, worth of 
negotiations preceding confirmation.  If it 
may be argued that “equitable mootness” is 
intended to protect the masses of third 
parties not involved in a confirmation order 


appeal, it seems counter intuitive that an 
appellant may use equitable mootness to 
fulfill its “irreparable harm” burden of proof 
for a stay.  Actually, it is the bonding 
requirement that fills the gap.   As such, 
debtors often request a court to condition the 
grant of a stay on the appellant's posting of a 
“substantial bond that is commensurate with 
the threatened loss to the non-moving 
parties.”  Adelphia, 361 B.R. at 368. 


The Adelphia court spent 
considerable time discussing the 
requirement of a bond where “a stay 
pending appeal is likely to cause harm by 
diminishing the value of an estate or 
‘endanger the [non-moving parties'] interest 
in the ultimate recovery’ . . .” Id. The court 
determined that appellants should be 
required to post a bond when appealing a 
lower court order absent ‘exceptional 
circumstances” and the party seeking a stay 
without posting a supersedeas bond has the 
burden of proving such “exceptional 
circumstances”. Id. at 351. Moreover, the 
court held that such bond must be set “at or 
near the full amount of the potential harm to 
the non-moving parties”. Id. at 368. 


In the Adelphia case, the court 
required the appellants to post a bond of 
$1.3 billion, “to protect against diminution 
in the value of property pending appeal and 
to secure the prevailing party against any 
loss that might be sustained as a result of an 
ineffectual appeal.” Id. at 350 The court held 
that the right of the movants to their appeal 
“clashes with the right of the majority of 
creditors to receive their distributions. . . . 
[therefore] I am granting a stay pending 
appeal only upon a condition requiring the 
posting of a very substantial bond”. Id. at 
343. See also In re Pub. Serv. Co. of N.H., 
116 B.R. 347, 350 (Bankr. D. N.H. 1990) 
(any bond covering the appeal would have 
to cover massive amounts of accruing 
interest and other delay costs accruing 
monthly as indicated in the order on appeal). 
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However, dicta in the Second 
Circuit's opinion in Adelphia may have 
provided for possible situations where a 
substantial bond would not be required. 
Remanding the case back to the district 
court, the Second Circuit noted, 


Our rulings today do not 
preclude the Group from 
returning to the District Court to 
seek modification of the bond 
amount (a) if it can show that it is 
in fact unable (rather than 
unwilling) to post the required 
amount or (b) to present 
alternative arrangements for the 
District Court's consideration that 
might lessen the amount of harm 
likely to be suffered by the 
Appellees in the event of an 
unsuccessful appeal, thereby 
perhaps justifying a reduction in 
the amount of the bond.  In re 
Adelphia Commc'ns Corp., slip 
op. at 4 (2d Cir. Feb. 9, 2007). 


 
This counter-intuitive possibility that a 
committee of wealthy bondholder hedge 
funds seeking an appeal may be faced with a 
substantial bond, similar to the appellants in 
Adelphia, whereas a pro se appellant with 
limited financial resources and legitimate 
appellate issues could hold the 
consummation of a plan hostage without 
posting any bond, seems unworkable as a 
standard for stays. Given the dicta in the 
Second Circuit's Adelphia decision, 
bankruptcy courts face  arguments seeking 
to significantly -- or even eliminate - the 
supersedeas bonds typically required prior to 
staying a confirmation order pending appeal. 
 
 F.   Granting of a Stay then Failing 
to Comply:   


Equitable mootness will spring into 
play if a stay is granted but appellant fails to 
comply with the terms.  See, ACC 


Bondholder Group v. Adelphia Commc'ns 
Corp. (In re Adelphia Commc'ns Corp.), 367 
B.R. 84 (S.D.N.Y. 2007) (where a stay of a 
confirmation order was granted based solely 
on the irreparable harm that would be 
caused by a later appeal being rendered 
equitably moot, the appellant is judicially 
estopped from asserting a lack of equitable 
mootness on appeal of the confirmation 
order if appellant fails to comply with the 
terms of the stay);  Slagter v. Stonecraft, 
LLC, 2006 U.S. Dist. LEXIS 38948 (S.D. 
Miss. 2006) (debtor initiated adversary 
proceeding to determine whether it or 
inventor was proper owner of patent; court 
held that debtor properly owned patent; 
inventor appealed former in adversary 
proceeding debtor was found to be proper 
owner and inventor was ordered to transfer 
patent to debtor, which he did; debtor 
subsequently sold patent pursuant to plan of 
reorganization and distributed assets to 
creditors; court dismissed motion to vacate 
as moot, even where inventor obtained a 
stay to prevent implementation of the plan, 
where (a) inventor failed to post a bond to 
effectuate the stay, (b) plan had been 
substantially consummated, and (c) reversal 
of the order finding debtor was entitled to 
patent would affect rights of other parties 
that were not before the court).   
                                                
  VI.  END NOTES:   
1  Citing See In re Public Serv. Co., 963 F.2d 
469, 471-72 (1st Cir.) (“the equitable component [to 
the mootness doctrine] centers on the important 
public policy favoring orderly reorganization and 
settlement of debtor estates”), cert. denied, 506 U.S. 
908, 113 S.Ct. 304, 121 L.Ed.2d 226 (1992); In re 
Information Dialogues, Inc., 662 F.2d 475, 476-77 
(8th Cir.1981) (“[T]he mootness doctrine promotes 
an important policy of bankruptcy law-that court-
appointed reorganizations be able to go forward in 
reliance on such approval unless a stay has been 
obtained.”).  Id.  
2  “A stay not sought, and a stay sought and 
denied, lead equally to the implementation of the plan 
of reorganization.” Manges, 29 F.3d at 1040, quoting 
In re UNR Indus., Inc., 20 F.3d 766, 769-70 (7th 
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Cir.), cert. denied, 513 U.S. 999, 115 S.Ct. 509, 130 
L.Ed.2d 416 (1994).    
3  In re Nixon Machinery Co., 27 Bankr. Rptr., 871, 
873 (Bankr. E.D. Tenn. 1983) (a paramount 
consideration is the speedy and economic 
administration of the bankruptcy estate); see also In 
re Commonwealth Oil Refining, Inc., 596 F.2d 1239, 
1247 (5th Cir. 1979), cert. denied, 444 U.S. 1045 
(1980). In re Tureaud,  70 B.R. 818 (Bankr N.D. 
Okla, 1987) involved the issue not only of the core 
and non-core nature of the claims of the parties, but 
the right to trial of legal issues [found to be non-core 
proceedings] prior to trial of the "core" proceedings.  
The Court held that  despite the general proposition 
of Beacon Theatres, Inc. v. Westover, 359 U.S. 500 
(1959) and Dairy Queen, Inc. v. Wood, 369 U.S. 469 
(1962), the Bankruptcy Court held that the exception 
applies particular in view of Bankruptcy Court 
administration and the multiplicity of actions.  The  
Court noted that the defendants did not cite Katchen 
v. Landy,  382, U.S. 323 (1966) which held that  


"Congress . . . gave special 
attention to the subject of making 
the [bankruptcy laws] inexpensive 
in [their] administration; . . . that 
the Supreme Court has long 
recognized that a chief purpose of 
the bankruptcy laws is to secure a 
prompt and effectual administration 
and settlement of the estate of all 
bankrupts within a limited period, . 
. . and that provision for summary 
disposition, without regard to usual 
modes of trial attended by some 
necessary delay, is one of the 
means chosen by Congress to 
effectuate that purpose."  Id. at 821, 
[quoting from Katchen, at 328-
329.] 


This holding was further supported by the subsequent 
opinion Parklane Hosiery v. Leo M. Shore,  99 S.Ct. 
645 , 439 U.S. 322, 58 L.Ed.2d 552, (1979) and 
Granfinanciera S.A. v. Nordbert (In re Chase & 
Sanborn Corp.)  ___ Sup.Ct. ___ (1989) [citing 
Katchen v. Landy,  382, U.S. 323 (1966)]. 
4  See, Judge Edith Jones, Rough Justice in 
Mass Future Claims, 76 Tex.L.Rev. 1965.  See, also, 
In re HME Records, Inc., 62 Bankr. Rptr., 611, 613 
(Bankr. M.D. Tenn. 1986) ("the most important of 
the factors . . . is economic and efficient 
administration of the estate") (citations omitted): In 
re Butcher, 46 Bankr. Rptr., 109, 112 (Bankr. N.D. 
Ga. 1985) ("The most important factor is whether the 
transfer of the proceeding would promote the 
economic and efficient administration of the estate"). 


                                                                       
5  In re Information Dialogues, Inc., 662 F.2d 
475, 476-77 (8th Cir.1981) (“[T]he mootness 
doctrine promotes an important policy of bankruptcy 
law-that court-appointed reorganizations be able to 
go forward in reliance on such approval unless a stay 
has been obtained.”). 
6  In re Manges, 29 F.3d at 1040 (citing to 
sections of the Bankruptcy Code and Bankruptcy 
Rules that prohibit reversal or modification of 
unstayed bankruptcy orders). 
7  The doctrine of equitable mootness has been 
applied to all aspects of bankruptcy appellate practice 
and many, many situations in Chapter 7, 11, and 13 
cases where it is applied to moot un-stayed appeals.  
See, e.g., In re Smith, 209 Fed. Appx. 607 (8th Cir. 
2006) (BAP properly dismissed on equitable 
mootness grounds the appeal of debtor's attorney 
from bankruptcy court order regarding attorney's 
fees; debtor had fulfilled his obligations under the 
plan; the trustee had, pursuant to a bankruptcy court 
order, discharged the debtor and there had been no 
request for a stay); In re Metromedia Fiber Network, 
Inc., 416 F.3d 136, (2d Cir. 2005) (failure to obtain a 
stay is a key factor in determining whether the appeal 
is equitably moot); In re Burrell, 415 F.3d 994 (9th 
Cir. 2005) (appeal from bankruptcy court order 
denying debtor's discharge on one ground is rendered 
moot when bankruptcy court denied discharge on 
another ground); In re Sterba, 383 B.R. 47 (B.A.P. 
6th Cir. 2008) (appeal was moot because parties had 
agreed to liability and amount in preference action 
and were simply seeking to have the BAP render an 
advisory opinion on the issue of venue under 28 
U.S.C.A. § 1409(b)); In re Armstrong, 294 B.R. 344 
(B.A.P. 10th Cir. 2003), aff'd, 97 Fed. Appx. 285 
(10th Cir. 2004) (if there is no live case or 
controversy, as mandated by the Constitution, the 
appeal will be dismissed as moot); but see Suter v. 
Goedert, 504 F.3d 982, 48 Bankr. Ct. Dec. (CRR) 
256 (9th Cir. 2007) (appeal by Chapter 13 debtors of 
bankruptcy court order approving sale of their legal 
malpractice suit to the defendant law firm was not 
moot; while there was no stay pending appeal, state 
law permitted parties aggrieved to petition for an 
extraordinary writ to obtain reversal of state court 
order dismissing claim on the merits and debtors had 
the right to exercise that right); In re Resource 
Technology Corp., 430 F.3d 884 (7th Cir. 2005) (a 
lender's appeal from a bankruptcy court order 
approving a consummated settlement was not moot 
because the appellate court could order effective 
relief; even though it might be complicated to unwind 
the settlement, it was possible to do so). 
8  For jurisdictional purposes, it is important to 
distinguish between different types of mootness.  The 
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elements described above involve constitutional 
mootness, and the plaintiff must have raised no claim 
on which relief could be granted. Cinicola v. 
Scharffenberger, 248 F.3d 110, 119, (3d Cir. 2001). 
This is distinguishable from statutory and equitable 
mootness, which are not jurisdictional and are most 
often raised in the appellate context. Statutory 
mootness occurs when the failure to take certain 
actions required by a statute forecloses a party's right 
to challenge the underlying act or ruling. This occurs, 
for example, where there is a failure to obtain a stay 
and there is a sale to a good-faith purchaser. In re 
Made in Detroit, Inc., 414 F.3d 576, 580-81, (6th Cir. 
2005) (§ 363(m)); In re Gucci, 126 F.3d 380, 392,  
(2d Cir. 1997); Sullivan Cent. Plaza I Ltd. v. 
BancBoston Real Estate Capital Corp., 106 B.R. 934, 
937 (N.D. Tex. 1989), aff'd, 914 F.2d 731 (5th Cir. 
1990), on reh'g, 935 F.2d 723 (5th Cir. 1991) and 
aff'd, 935 F.2d 723 (5th Cir. 1991).  
9  Effective Relief Not Possible – Equitable 
mootness applies:  Sys. Div., Inc. v. Teknek, LLC, 
2008 U.S. App. LEXIS 24513 (Fed. Cir. 2008) 
(appellant cannot maintain appeal of contempt order 
when the order has already been vacated on other 
grounds; if an event occurs while a case is pending 
on appeal that makes it impossible for the court to 
grant any effectual relief to the prevailing party, the 
case is moot);  Jorgenson v. State Line Hotel, Inc. (In 
re State Line Hotel, Inc.), 242 Fed. Appx. 460, 462 
(9th Cir. 2007) (appeal is moot if, while appeal is 
pending, all assets are distributed, all creditors paid in 
full, and the bankruptcy case is closed such that the 
debtor no longer exists);  Michaelesco v. Katz (In re 
Michaelesco), 2006 U.S. App. LEXIS 32022 (2d Cir. 
2006) (debtor's appeal of court's order granting 
trustee leave to abandon adversary proceeding moot 
where abandoned property would revert to the 
debtor);  Osram Sylvania, Inc. v. SLI, Inc. (In re SLI, 
Inc.), 2006 U.S. App. LEXIS 5188 (3d Cir. 2006) 
(appeal of confirmation order was properly dismissed 
as moot where plan had been substantially 
consummated and appeal would unravel the plan);  
Cinicola v. Scharffenberger, 248 F.3d 110 (3d Cir. 
2001) (physicians' appeal of order authorizing trustee 
to assume and assign their employment contracts to 
purchaser of hospital assets was moot pursuant to 
Bankruptcy Code section 363(m), where assumption 
and assignment was inextricably intertwined with a 
sale in which bankruptcy court had made a good faith 
finding under this section; the assignment of a lease 
or contract is "just a type of sale"); Friedlander v. El 
Llano Summit Caja Del Rio, LLC (In re Potter), 2006 
Bankr. LEXIS 3503 (B.A.P. 10th Cir. 2006) (appeal 
of order denying motion to intervene moot where 
underlying adversary action was subsequently 


                                                                       
remanded to state court and bankruptcy court no 
longer had jurisdiction over proceeding);  In re Milk 
Palace Dairy, 327 B.R. 462 (B.A.P. 10th Cir. 2005) 
(appeal from the bankruptcy court's order authorizing 
the chapter 11 debtor to purchase real property that 
secured debt on which the debtor was liable was 
equitably, if not constitutionally, moot where portion 
of property was sold to a liquidation trust, 
reorganization plan had been confirmed and 
substantially consummated, no stay was in place and 
impact on parties who had relied on sale and plan 
confirmation could not be determined);   GE Capital 
Franchise Fin. Corp. v. Richardson (In re Newport 
Creamery), 295 B.R. 408 (B.A.P. 1st Cir. 2003) 
(panel raised issue of mootness sua sponte and 
dismissed GE's appeal of orders approving sales of 
properties in light of panel's view that neither of the 
remedies that GE had requested were available or 
appropriate); Kopp v. Clark (In re Kopexa Realty 
Venture Co.), 2003 Bankr. LEXIS 475 (B.A.P. 10th 
Cir. 2003) (appeal of bankruptcy court orders 
limiting participation by debtor's partner and his wife 
in claims litigation was moot where orders resolving 
claims litigation had become final and nonappealable 
and the only effect of reversal on appeal would be to 
order the impossible -- mandating appellants' 
participation in litigation that has already been fully 
and finally resolved); Moore v. Dist. Attorney of Love 
County, Oklahoma (In re Moore), 2003 Bankr. 
LEXIS 221 (B.A.P. 10th Cir. 2003) (acts taken in 
reliance on an order holding the automatic stay to be 
inapplicable are not void even if that order is 
subsequently reversed on appeal; accordingly, 
debtor's appeal of order denying motion for 
reconsideration of order holding that state criminal 
prosecution was excepted from automatic stay was 
moot where debtor had already been prosecuted, tried 
and convicted of the crime and had already served his 
sentence). 
10  Ultimately all pre-confirmation discussions 
and negotiations are merged into the Plan.  A plan is 
to be treated as a contract and is to be interpreted and 
enforced according to contract law principles. In re 
St. Mary's Hospital, 155 B.R. 345, 348 (E.D. Pa. 
1993). 
 
11  Effective Relief Possible:  In re PWS 
Holdings Corp., 228 F.3d 224 (3d Cir. 2000) (appeal 
was not equitably moot because some of the 
challenged third party releases could be severed from 
the plan without affecting the enforceability of the 
remainder of the plan);  Wells Fargo Fin. Acceptance 
(In re Rodriguez), 375 B.R. 535 (B.A.P. 9th Cir. 
2007) (creditor's appeal of bankruptcy court's orders 
disallowing creditor's claim and overruling its 
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objection to debtor's proposed Chapter 13 plan was 
not moot; though the plan amendment resolved 
creditor's objections to the plan, it did not resolve 
creditor's challenge to the disallowance of its claim);  
In re Popp, 323 B.R. 260 (B.A.P. 9th Cir. 2005) 
(generally, consummated sale to a third party will 
moot a party's appeal from sales order; however, 
appeal from sales order that authorized chapter 7 
trustee to sell real property was not rendered moot as 
a result of appellant's failure to obtain stay pending 
appeal and of consummation of sale because it was 
possible for BAP to fashion effective relief by 
directing that a deed of trust lien would remain on the 
property rather than attaching to sales proceeds);  
Power Equip. Co., LLC v. Case Credit Corp. (In re 
Power Equip. Co., LLC), 309 B.R. 552 (B.A.P. 8th 
Cir. 2004) (reversal of bankruptcy court order 
granting relief from stay would not relieve appellant 
from effect of state court judgment entered thereafter; 
however, reversal of order granting stay relief would 
result in reimposition of automatic stay prohibiting 
appeal of state court judgment from proceeding 
forward for the time being; accordingly, because 
reversal of order would result in some effective relief 
for appellant, appeal was not moot);  Varela v. 
Dynamic Brokers, Inc. (In re Dynamic Brokers, Inc.), 
293 B.R. 489 (B.A.P. 9th Cir. 2003) (appeal of 
confirmation order was not moot despite substantial 
confirmation of plan where debtor could be required 
to increase payment to secured creditor and debtor 
had not established that such a modification to its 
plan would reduce payments to other creditors or 
render plan infeasible);  In re Swallen's, Inc., 269 
B.R. 634 (B.A.P. 6th Cir. 2001) (creditor's appeal of 
order of bankruptcy court authorizing debtor to 
distribute funds in its possession and dismiss its 
chapter 11 case without obtaining approval of a 
disclosure statement or confirmation of a plan was 
not moot even though debtor had already paid out 
approximately half of the funds in its possession 
because relief for appellants was still at least partially 
available);  Williams v. Citifinancial Mortgage Co. 
(In re Williams), 256 B.R. 885 (B.A.P. 8th Cir. 2000) 
(appeal of judgment of bankruptcy court denying 
motion to compel turnover of funds received by 
administrative claimant was not rendered moot by 
dismissal of underlying bankruptcy case);  In re 
Westpoint Stevens, Inc., 333 B.R. 30 (S.D.N.Y. 2005) 
(closing of sale of chapter 11 debtors' assets to good 
faith purchasers did not moot those portions of the 
sales order for which lien creditors obtained a stay).  
 
12  In addition to the Seventh Circuit, six judges 
in the Continental minority saw the majority opinion 


                                                                       
as creating a bad precedent. Writing for the dissent, 
Judge Samuel Alito explained: 


The majority's decision in this case 
creates a bad precedent for our 
circuit. The majority adopts the 
curious doctrine of “equitable 
mootness,” which it interprets as 
permitting federal district courts 
and courts of appeals to refuse to 
entertain the merits of live 
bankruptcy appeals over which 
they indisputably possess statutory 
jurisdiction and in which they can 
plainly provide relief. According to 
the majority, there is no clear rule 
for determining when a bankruptcy 
appeal is equitably moot.” Instead, 
this is said to be a discretionary 
determination to be made in the 
first instance by the district court 
based on a weighing of five factors 
that the majority has culled from 
the opinions of our “sister circuits.” 
In my view, if the doctrine has any 
validity, it is more limited than the 
majority holds. [Emphasis added] 


In re Continental Airlines, 91 F. 3d 553, 567 (3rd Cir. 
1996) (en banc 7-6) [Emphasis added.] 
13  In Bank of New York Trust Co., NA v. 
Official Unsecured Creditors' Comm. (In re Pacific 
Lumber Co.), 584 F.3d 229 (5th Cir. 2009) the 
appellant was denied a stay at the bankruptcy level, 
the district court, and twice before the Fifth Circuit.  
Even so, Judge Jones’ opinion seems critical of the 
bankruptcy court’s denying a stay and at the same 
time certifying a direct appeal to the Fifth Circuit.   
14  A plan is deemed substantively 
consummated when it satisfies all of the requirements 
set forth in 11 U.S.C. § 1101(2), namely: 


(A)  transfer of all or substantially all of 
the property proposed by the plan to be transferred; 


(B)  assumption by the debtor or by the 
successor to the debtor under the plan of the business 
or of the management of all or substantially all of the 
property dealt with by the plan; and 


(C)  commencement of distribution 
under the plan. 
 
13 By way of full disclosure, the author’s firm 
represented Pacific Lumber but upon lifting of 
exclusivity, the Pacific Lumber plan was not 
confirmed.  The Plan confirmed was that of the pre-
petition and DIP secured lender and an outside 
purchaser.  The author’s involvement on appeal was, 
accordingly, limited. 
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16  At least one impaired Scopac class had to 
vote in favor of the plan for it to be confirmable as to 
Scopac. 11 U.S.C. § 1129(a).  
17  See 11 U.S.C. § 1129(b)(2)(A)(iii). 
18  On July 8, the court confirmed the modified 
plan and denied confirmation of the Indenture 
Trustee's plan. The next day, the Indenture Trustee, 
joined by Scopac and individual Noteholders, moved 
to stay confirmation of the plan pending appeal.  “A 
motions panel of (the Fifth Circuit court issued an 
interlocutory order similarly denying the Indenture 
Trustee's motion to stay confirmation pending 
appeal.”  Id. at 238. 
19  As then-Judge Alito wrote, Article III 
mootness concerns arise when a judicial ruling would 
have no effect; equitable mootness applies when a 
judicial ruling might have too much effect on the 
parties to a confirmed reorganization. In re 
Continental Airlines, 91 F.3d 553, 569 (3d Cir.1996) 
( en banc) (Alito, J., dissenting). See also In re UNR 
Industries, 20 F.3d 766, 769 (7th Cir.1994) 
(Easterbrook, J.) (equitable mootness is a misnomer).  
Id. at 240 
20  But cf., In re Cain, 423 F.3d 617 (6th Cir. 
2005) (debtors' appeal from the district court's 
affirmance of the bankruptcy court's order sustaining 
a mortgagee's objection to confirmation of the plan 
was not moot because property could have been 
returned to debtors and the mortgage reinstated if the 
lower court's judgment was reversed);  In re 
Zinchiak, 406 F.3d 214 (3d Cir. 2005) (appeal by 
chapter 7 debtor of bankruptcy court order reopening 
his case and adjudicating the merits of a mortgagee's 
deficiency petition was not moot even though the 
property was sold and he had no interest therein 
where the debtor contended that he retained certain 
rights against the mortgagee if the appellate court 
were to reverse the bankruptcy court's decision).  
 
21  In re Pacific Lumber Co, at 243: 


“. . . while we have found no case 
that applied equitable mootness to 
decline review of the treatment of a 
secured creditor's claim, at least 
two cases in this court have ruled 
on such appeals despite plan 
proponents' pleas for equitable 
mootness. In re Grimland, 243 F.3d 
228, 232 (5th Cir.2001); In re Sun 
Country Dev. Inc., 764 F.2d 406, 
409 (5th Cir.1985). Only a year 
before Manges issued, we reviewed 
all issues pertaining to a cramdown 
reorganization plan without any 
concerns being voiced about 


                                                                       
equitable mootness. Matter of 
Briscoe Enterp. Ltd., II, 994 F.2d 
1160 (5th Cir.1993).”  Id. at 243. 


22  11 U.S.C. § 1129(b)(2)(A). Three minimum 
alternatives are provided for secured creditors. Under 
the first alternative, the holders may retain their liens 
accompanied by the right to receive deferred cash 
payments having a present value equal to the value of 
the collateral. 11 U.S.C. § 1129(b)(2)(A)(i) (“Clause 
(i)”). Second, the secured property may be sold free 
and clear of liens, with the liens attaching to the 
proceeds, as long as the creditor has the right to credit 
bid pursuant to 11 U.S.C. § 363(k). 11 U.S.C. § 
1129(b)(2)(A)(ii) (“Clause (ii)”). Third, the plan may 
allow for the “realization by such holders of the 
indubitable equivalent of such claims.” 11 U.S.C. § 
1129(b)(2)(A)(iii) ( “Clause (iii)”). 
23  Id. at 245. 
24  For a similar reasoning and the same result, 
see In re Philadelphia Newspapers, LLC, __ F.3d __, 
2010 WL 1006647 (3rd Cir.  March 22, 2010). 
Affirmed a plan provision that allowed a debtor to 
preclude its lender from credit bidding at a sale of the 
debtor’s assets under a proposed chapter 11 plan. The 
Third Circuit, in its majority decision generating 
three separate opinions, upheld the district court’s 
reasoning and determined that the plain meaning of 
the cram down  provisions permits a debtor to 
conduct an asset sale without  allowing for credit 
bidding. The lenders argued that statutory 
construction rules require that specific provisions 
trump broader ones. Thus, even though the three 
applicable subsections are disjunctive, only 
subsection (ii) deals with the sale of assets in a plan, 
and since subsection (ii) incorporates the credit 
bidding provisions of the Bankruptcy  Code, the 
debtor cannot preclude it.   
 Since the debtors had chosen option (iii), 
and option (iii) contains no requirement to allow 
credit bidding, the debtors can preclude it. The Third 
Circuit left it up to the bankruptcy court to determine, 
at confirmation, whether the lenders will receive the 
“indubitable equivalent” of the value of their  claims, 
and thus have been treated fairly and equitably – if  
so, such a plan will satisfy the requirements of the 
statute  and can be confirmed.  The court further 
concluded that the term “indubitable equivalent” is 
not ambiguous or incapable of definition.   Rather, 
while broad in scope, it has a distinct meaning – the 
“unquestionable value of a lender’s secured interest 
in  the collateral.” A debtor can employ a variety of 
means to provide the indubitable equivalent of the 
lender’s claim  – a cash payout, a replacement lien, 
abandonment of the  property – and thus there is no 
requirement to force credit  bidding.   
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25  Further, "equitable mootness need not 
foreclose an appeal from aspects of Chapter 11 plan 
confirmation that solely concern professional 
compensation and releases." In re Hilal, 534 F.3d 
498, 501, (5th Cir. 2008); see In re SI Restructuring, 
Inc., 542 F.3d 131, 136-37 (5th Cir. 2008) (holding 
that a challenge to the disbursement of attorney's fees 
was not equitably moot). Whatever else might be 
equitably moot, here the lender's claim that a portion 
of the disgorged attorney's fees of the trustee was 
definitely beyond the reach of the doctrine. 
26  “As noted, in addition to challenging the 
equitable-mootness dismissal, Appellants re-urge 
several challenges to the confirmed plan. 
Specifically, after discussing equitable mootness in 
their brief-and after claiming, inter alia, they “do not 
seek to modify the Plan”-Appellants next include a 
separate section entitled: “THE BANKRUPTCY 
COURT ERRED WHEN IT CONFIRMED THE 
PLAN”.  Id. at *5.   
27  But see, Platinum Capital, Inc. v. Sylmar 
Plaza, L.P. (In re Sylmar Plaza, L.P.), 314 F.3d 1070 
(9th Cir. 2002), cert. denied, 538 U.S. 1035, 123 S. 
Ct. 2097 (2003) (secured creditor's appeal of order 
confirming plan was not moot even though creditor 
did not obtain stay pending appeal and plan had been 
substantially consummated because secured creditor's 
claim was only for monetary damages and debtor 
was solvent, making it possible for the court to 
fashion effective relief; moreover, there had not been 
such a comprehensive change in circumstances in 
reliance upon confirmation of the plan so as to make 
it inequitable for the court to consider the merits of 
the appeal). [Emphasis added]. 
28  The Court also noted that “ district court 
case almost directly on point explains the application 
of the mootness doctrine in this situation. See First 
Mortgage Atrium Bldg. v. Mut. Life Ins. of N.Y., 92 
B.R. 202, 206-07 (E.D.Tex.1988).”  Villaje. at  265.  
29  No Stay - Hower v. Molding Sys. Eng'g 
Corp., 445 F.3d 935 (7th Cir. 2006) (creditor's appeal 
of order approving sale of assets free of creditor's 
claim was moot where sale was consummated and 
creditor had not sought stay);  Briggs v. LeBarge (In 
re Smith), 2006 U.S. App. LEXIS 31017 (8th Cir. 
2006) (attorney's appeal of order denying fees 
properly dismissed as moot where attorney did not 
seek a stay of orders returning estate funds to the 
debtor and discharging debtor);  Sarma v. Planet Pro, 
Inc. (In re Planet Pro, Inc.), 2006 U.S. App. LEXIS 
31621 (9th Cir. 2006) (creditor's challenges to plan 
and disclosure statement were moot where the 
creditor did not obtain a stay and the plan was fully 
implemented; creditor was the only creditor who had 


                                                                       
not been paid under the plan, but the court could not 
provide relief to address creditor's claims and had no 
authority to require non-parties to disgorge payments 
to which they were entitled under the plan);  In re 
Grupo Xtra, 2006 U.S. App. LEXIS 3876 (9th Cir. 
2006) (appeal not rendered moot by failing to obtain 
stay of BAP's order where transactions could be 
unwound); Deutsche Bank AG v. Metromedia Fiber 
Network, Inc. (In re Metromedia Fiber Network, 
Inc.), 416 F.3d 136 (2d Cir. 2005) (appeal was 
equitably moot because the plan had been 
substantially completed and appellants sought no stay 
of the confirmation order; in the absence of a request 
for a stay, the question is not solely whether the court 
can provide relief without unraveling the plan, but 
also whether the court should provide such relief in 
light of fairness concerns);  MAC Panel v. Va. Panel 
Corp., 283 F.3d 622 (4th Cir. 2002) (district court 
properly applied doctrine of equitable mootness in 
dismissing appeal of confirmation order by creditor 
who had requested stay pending appeal but had its 
motion for stay denied; factors to be considered in 
applying doctrine of equitable mootness include: (1) 
whether creditor sought and obtained stay pending 
appeal; (2) whether plan had been substantially 
consummated; (3) extent to which relief requested on 
appeal would affect the success of the reorganization; 
and (4) the extent to which the relief requested on 
appeal would affect the interests of third parties);  In 
re Continental Airlines, 91 F.3d 553 (3d Cir. 1996) 
(district court did not abuse its discretion in 
dismissing a case as equitably moot when the 
reorganization plan was substantially consummated, 
no stay was obtained, numerous other parties had 
changed their positions, and numerous irrevocable 
transactions had been completed as a result of the 
consummation);  Fields v. Option One Mortgage 
Corp. (In re Fields), 266 B.R. 415 (B.A.P. 8th Cir. 
2001) (chapter 13 debtor's appeal from order granting 
mortgagee relief from stay to foreclose was rendered 
moot when debtor failed to obtain a stay pending 
appeal and property was sold to mortgagee);  Ad Hoc 
Comm. Of Asbestos Personal Injury Claimants v. 
Dana Corp. (In re Dana Corp.), No. 08 Civ. 1037 
(PAC), No. 08 Civ. 1038 (PAC), (S.D.N.Y. Sept. 30, 
2008) (appeal of confirmation order was equitably 
moot because appellant did not move for a stay of the 
order, the order had been consummated resulting in 
comprehensive changes in debtors' circumstances, 
and appeal would reopen entire bankruptcy estate and 
would substantially change the court's order which 
approved the reorganization set forth in the plan) 
30  Other aspects of bankruptcy procedure 
suggest that reorganization offers, if not a hostile 
environment for mass future claims, at least an 
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environment in which mass future claims are 
subordinate to the most important goal of the process:  
reorganization.  The emphasis in big Chapter 11 
proceedings is on confirming a plan of 
reorganization.  Conflict will exist between present 
plaintiffs and mass future claims holders and likely 
also between business and trade creditors and all of 
the plaintiff claimants.  See, Judge Edith Jones, 
Rough Justice in Mass Future Claims, 76 Tex.L.Rev. 
1965.  See, also, In re HME Records, Inc., 62 Bankr. 
Rptr., 611, 613 (Bankr. M.D. Tenn. 1986) ("the most 
important of the factors . . . is economic and efficient 
administration of the estate") (citations omitted): In 
re Butcher, 46 Bankr. Rptr., 109, 112 (Bankr. N.D. 
Ga. 1985) ("The most important factor is whether the 
transfer of the proceeding would promote the 
economic and efficient administration of the estate"). 
31  The primary purpose of the bankruptcy 
code, related statutes, and rules relating thereto, is the 
centralized handling of multiple claims and 
proceedings.  In fact, 28 U.S.C. § 157(b) was 
specifically enacted to accomplish the special need 
for a central court and proceedings to deal with 
personal injury claims: 


“Finally, the manifest purpose of 
(28 U.S.C.) section 157(b)(5) was 
‘to centralize the administration of 
the estate and to eliminate the 
'multiplicity of forums for the 
adjudication of parts of a 
bankruptcy case.'   Piccinin, 788 
F.2d at 1011 (quoting 130 
Cong.Rec. H7492 (June 29, 1984) 
(remarks of Congressman 
Kastenmeier), reprinted in 1984 
U.S.Code Cong. & Admin.News at 
579).  This is consistent with 
Congress' desire to eliminate the 
confusion, delay and inefficiencies 
associated with the Bankruptcy 
Act's [FN7]31 limited jurisdictional 
scheme.  See H.R.Rep. No. 595, 
95th Cong., 1st Sess. 43-52 (1977), 
reprinted in 1978 U.S.Code Cong. 
& Admin.News 5963, 6004-13;  
Pacor, Inc. v. Higgins, 743 F.2d 
984, 994 (3d Cir.1984).”  In re Pan 
American Corp. 950 F.2d 839, 845  
(2nd Cir. 1991) [dealing with 
multiple personal injury claims 
removed from state court and 
transferred pursuant to § 
157(b)(5)].  


                                                                       
In re United States Lines, Inc., 1998 WL 382023, 
(S.D.N.Y. 1998) made the same compelling 
observation.: 
 “As noted, one of the principal purposes of § 
157(b)(5) is "to centralize the administration of the 
[bankrupt] estate and to eliminate the multiplicity of 
forums for the adjudication of parts of a bankruptcy 
case." Pan Am. I, 950 F.2d at 845 (quotations 
omitted). The need for centralization could hardly be 
more pressing than it is here, as appellants 
conceivably could file upwards of 15,000 civil 
actions in state and federal courts around the country.  
. . .  [citing] See Stokes v. Southeast Hotel Properties, 
Ltd., 877 F.Supp. 986, 996 (W.D.N.C.1994) 
(observing that  157(b)(5) "is silent as to where an 
action must be filed or commenced").”  Id. 
32  The Supreme Court has agreed with this 
declaration of purpose, citing the House report 
[NLRB v. Bildisco & Bildisco, 465 U.S. 513, 528 
(1984); United States v. Whiting Pools, Inc., 462 U.S. 
198, 203 (1983)] in stressing the need to interpret the 
Bankruptcy Code so as to fulfill the policy of 
permitting the "successful rehabilitation of debtors." 
Bildisco & Bildisco, 465 U.S. at 527. According to 
the Court,  "[t]he fundamental purpose of 
reorganization is to prevent a debtor from going 
into liquidation." [Emphasis added.]  See, e.g., FBI 
Distribution Corp. v. Official Comm. of Unsecured 
Creditors (In re FBI Distribution Corp.), 330 F.3d 
36, 41 (1st Cir. 2003) ("The paramount objective of a 
Chapter 11 reorganization is to rehabilitate and 
preserve the value of the financially distressed 
business."); In re Ionosphere Clubs, Inc., 98 B.R. 
174, 176 (Bankr. S.D.N.Y. 1989) ("[T]he paramount 
policy and goal of Chapter 11, to which all other 
bankruptcy policies are subordinated, is the 
rehabilitation of the debtor."); see also Ehrenberg, 
supra note 2, at 59 ("The primary purpose of Chapter 
11 of the Bankruptcy Code is to permit a debtor, 
under court supervision, to rehabilitate and 
reorganize its business."). 
 The purpose of a business reorganization 
case, unlike a liquidation case, is to restructure a 
business's finances so that it may continue to operate, 
provide its employees with jobs, pay its creditors, and 
produce a return for its stockholders. . . . It is more 
economically efficient to reorganize than to liquidate, 
because it preserves jobs and assets. H.R. REP. NO. 
595, 95th Cong., 2d Sess. 220, reprinted in 1978 U.S. 
CODE CONG. & ADMIN. NEWS 5963, 6179-80 
[hereinafter HOUSE REPORT].  See, e.g.  In re 
Inter-City Trust, 295 F. 495, 497 (1st. Cir.1924) ("No 
system of law could be more inefficient, wasteful, 
and generally intolerable than bankruptcy if the 
assets belonging to creditors are permitted to be 
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frittered away as the result of protracted delays in 
unwarranted litigation." [Emphasis added.]). 
33  See, e.g., Matter of Forty-Eight Insulations, 
Inc., 115 F.3d 1294, 1300-01 (7th Cir. 1997) (“In 
considering whether to grant a stay pending appeal 
under Bankruptcy Rule 8005, courts consider the 
following four factors: 1) whether the appellant is 
likely to succeed on the merits of the appeal; 2) 
whether the appellant will suffer irreparable injury 
absent a stay; 3) whether a stay would substantially 
harm other parties in the litigation; and 4) whether a 
stay is in the public interest.”); In re Sunflower 
Racing, Inc., 225 B.R. 225, 227 (D. Kan. 1998) (“A 
party aggrieved from a judgment or order of the 
bankruptcy court can obtain a stay or injunction 
pending appeal if the party establishes that (1) they 
are likely to prevail on the merits of their appeal; (2) 
they will suffer irreparable harm without a stay; (3) 
other interested persons will not suffer substantial 
harm with a stay; and (4) the public interest will not 
be harmed by a stay.”); In re Hawthorne Plaza Ltd., 
2002 WL 1181057 *3 (Bankr. N.D. Cal. 2002) 
(citing In re Wymer, 5 B.R. 802, 806 (9th Cir. B.A.P. 
1980), for four-factor test: “[i]n determining whether 
to grant a stay pending appeal, this court should 
consider the following four factors: (1) the likelihood 
of success on appeal; (2) irreparable injury if a stay is 
not granted; (3) the absence of substantial harm to 
interested persons; and (4) the absence of harm to the 
public interest”); In re Miraj and Sons, Inc., 201 
B.R. 23, 26 (Bankr. D. Mass. 1996) (applying same 
four factor test, but holding that complete absence of 
any one factor is fatal); In re Dakota Rail, Inc., 111 
B.R. 818, 820 (Bankr. D. Minn 1990) (“When 
determining whether to grant a stay under 
Bankruptcy Rule 8005, the Court must weigh four 
factors[.]”); In re Roth American, 90 B.R. 94, 95 
(Bankr. M.D. Pa. 1988) (“Bankruptcy Rule 8005 
governs the issuance of a stay pending appeal. The 
standards for the issuance of a stay are: (1) Appellant 
is likely to succeed on the merits of the appeal; (2) 
Appellant will suffer irreparable injury; (3) No 
substantial harm will come to Appellee; (4) The stay 
will do no harm to the public interest.”); Lang v. 
Lang, 414 F.3d 1191, 1201 (10th Cir. 2005) (“The 
factors to be considered by a court in determining 
whether to grant a stay pending appeal are well 
established. They are [same four factors].”); In re 
S.A. Holding Co., LLC, 2007 WL 1598113 at *1 
(D.N.J. 2007) (“[i]t appearing that a court must 
consider the following four factors when ruling on an 
application for a stay pending appeal (1) whether the 
appellant is likely to succeed on the merits of the 
appeal; (2) whether the appellant will suffer 
irreparable injury if the stay is not granted; (3) 


                                                                       
whether a stay would substantially harm other parties 
in the litigation; and (4) whether a stay is in the 
public interest.”). 
34   See, e.g., In re Sunflower Racing, Inc., 223 
B.R. 222, 225 (D.Kan.1998); In re 203 N. LaSalle St. 
P'ship, 190 B.R. 595, 598 (N.D.Ill.1995); In re Best 
Prods. Co., 177 B.R. 791, 808 (S.D.N.Y.), aff'd on 
other grounds, 68 F.3d 26 (2d Cir.1995); In re Clark, 
No. 95 C 2773, 1995 WL 495951, at *6 (N.D.Ill. 
Aug. 17, 1995); In re Moreau, 135 B.R. 209, 215 
(N.D.N.Y.1992); In re MAC Panel Co., 2000 WL 
33673784, at *4 (Bankr.M.D.N.C.2000) (collecting 
cases); In re Kent, 145 B.R. 843, 844 
(Bankr.E.D.Va.1991); In re Charter Co., 72 B.R. 70, 
72 (Bankr.M.D.Fla.1987); In re Great Barrington 
Fair & Amusement, Inc., 53 B.R. 237, 240 
(Bankr.D.Mass.1985); In re Baldwin United Corp., 
45 B.R. 385, 386 (Bankr. S.D. Ohio 1984). 




























































































































































































































































































































































































































































































































































































































TRLA Service AreaTRLA Service Area
Branch Offices and Practice AreasBranch Offices and Practice Areas


Pro SePro Se Clinics Clinics
Community Justice ProgramCommunity Justice Program
(a/k/a/ (a/k/a/ Pro BonoPro Bono Program) Program)


TRLA Community JusticeTRLA Community Justice
ProgramProgram







Why would an attorney beWhy would an attorney be
apprehensive about taking a case?apprehensive about taking a case?


 The complexity of a caseThe complexity of a case
 The time commitmentThe time commitment
 InexperienceInexperience


 For new attorneysFor new attorneys
 A case outside of their practice areaA case outside of their practice area







What can CJP (Community JusticeWhat can CJP (Community Justice
Program) do to assist an attorney?Program) do to assist an attorney?


 Have mentors on stand-by to answer anyHave mentors on stand-by to answer any
questions or provide drafting guidesquestions or provide drafting guides


 Provide professional liability coverageProvide professional liability coverage
 Screen applicants for eligibility and obtainScreen applicants for eligibility and obtain


financial informationfinancial information
 Citizenship or Alien EligibilityCitizenship or Alien Eligibility
 Federal Poverty GuidelinesFederal Poverty Guidelines


 Organize clinics to conduct initial interviews forOrganize clinics to conduct initial interviews for
bankruptcy qualificationbankruptcy qualification







Options to Discuss at ClinicOptions to Discuss at Clinic


 Ch. 7Ch. 7
 TRLA staff will mail out a letter to client withTRLA staff will mail out a letter to client with


attorneyattorney’’s info and preferred checklists info and preferred checklist
 Client arranges the meetingClient arranges the meeting


 Ch. 13 & max. income/assets ceiling Ch. 13 & max. income/assets ceiling notnot met met
 Provide advice on the action and not take caseProvide advice on the action and not take case
 Decide to enter into an attorney-client relationshipDecide to enter into an attorney-client relationship


 Ch. 13 & income/assets ceiling metCh. 13 & income/assets ceiling met
 More than likely not eligible for TRLA servicesMore than likely not eligible for TRLA services
 Attorney can schedule their own appointment toAttorney can schedule their own appointment to


decide on attorney-client relationshipdecide on attorney-client relationship







MentorsMentors


 Located at the clinicLocated at the clinic
 Available to assist attorneys in any questionsAvailable to assist attorneys in any questions


that arise until the time of the hearingthat arise until the time of the hearing
 Are all experienced in the practice area and canAre all experienced in the practice area and can


earn CLE credit for mentoring attorneys who areearn CLE credit for mentoring attorneys who are
learning the practice arealearning the practice area







There are several ways you couldThere are several ways you could
benefit from taking a pro-bonobenefit from taking a pro-bono


casecase
 Gaining experience on a new or currentGaining experience on a new or current


area of practicearea of practice
 Earn free CLE creditEarn free CLE credit
 Local or statewide recognitionLocal or statewide recognition







Law firms can receive a FranchiseLaw firms can receive a Franchise
Tax exclusion for pro bono work:Tax exclusion for pro bono work:


TAC, Title 34, Part I, Ch. 3, TAC, Title 34, Part I, Ch. 3, SubchSubch. V, Rule 3.587(e)(5):. V, Rule 3.587(e)(5):
““(e) Exclusions from total revenue. Except as otherwise(e) Exclusions from total revenue. Except as otherwise


provided in this section [. . .], the following items shallprovided in this section [. . .], the following items shall
be excluded from total revenue:be excluded from total revenue:


““(5) Legal services. A taxable entity that provides legal(5) Legal services. A taxable entity that provides legal
services shall exclude:services shall exclude:


““(C) regardless of whether it was included in the calculation(C) regardless of whether it was included in the calculation
of total revenue under subsection (d) of this section,of total revenue under subsection (d) of this section,
$500 per pro bono services case handled by the attorney,$500 per pro bono services case handled by the attorney,
but only if the attorney maintains records of the probut only if the attorney maintains records of the pro
bono services for auditing purposes in accordance withbono services for auditing purposes in accordance with
the manner in which those services are reported to thethe manner in which those services are reported to the
State Bar of Texas;State Bar of Texas;””
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LAW & ORDER


Joel M. Androphy
Berg & Androphy


3704 Travis
Houston, Texas 77002


Telephone: (713) 529-5622
Facsimile: (713) 529-3785


SOUTHERN DISTRICT OF TEXAS
BANKRUPTCY BENCH-BAR CONFERENCE


AUGUST 18-20, 2010
HOUSTON, TEXAS  


CHAPTER NOS. 4 &23


Reprinted from White Collar Crime, Second Edition by Joel Androphy, copyright 
2010, published by West Group, reprinted by permission of  West Group.  The 
complete chapter was not reprinted.  Further reproduction is strictly prohibited.  For 
more information, please contact Thomson Reuters/West, 50 Broad Street East, 
Rochester, NY 14694, 1-800-327-2665.
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degrees, Dr. Perryman has received an
honorary doctorate from the
International Institute for Advanced
Studies. He especially liked that one
because he didn’t have to work for it.


He told his kids they had to start calling him “Doctor Doctor.” They were not
impressed.


Dr. Perryman has held numerous academic positions in his career including ten
years as Herman Brown Professor of Economics and five years as University
Professor and Economist-in-Residence at Baylor University, as well as five years
as Business Economist-in-Residence at Southern Methodist University. He has
authored several books and more than 400 academic papers, and has served as
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In the professional arena, Dr. Perryman has authored more than 1,800 trade
articles, publishes a subscription forecasting service and a monthly newsletter,
writes a syndicated newspaper column, hosts a daily radio commentary, and
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complex projects for major corporate and governmental interests and has served
the needs of more than 1,000 clients. In other words, he is an obsessive-
compulsive workaholic.


Dr. Perryman has received hundreds of prestigious awards for his academic and
professional efforts. He has been named the Outstanding Young Economist and
Social Scientist in the US, the Outstanding Young Person in the World in
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on his reading glasses, it is highly unlikely that he will ever win another award
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Dr. Perryman has been honored by The Democracy Foundation for his role in
promoting capitalism in China, The Asia and World Institute for promoting
international trade and academic exchange, and the Systems Research
Foundation for his contributions to the field of modeling. (That would be
“economic” modeling, not “fashion” modeling. He seems to think there might be
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International Institute for Advanced Studies. He was skeptical about that one. He
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before you croaked.


Dr. Perryman has received citations from governments around the world,
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Some of his most gratifying work has been in the field of economic development,
where he has played a key role in the creation of hundreds of thousands of jobs.
He now only hopes that someday at least one of his kids will hold one of those
jobs. He is a past recipient of the Outstanding Texas Leader Award and has
been honored by the Texas Legislature for his “tireless efforts in helping to build
a better Texas.”
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1 Abandonment


In re Jolly Properties, Inc., No. 09-30872, 2009 WL 2460865 (Bankr. S.D. Tex. Aug. 11, 2009), Judge
Bohm


A creditor filed a motion requesting the court order the Chapter 7 trustee to abandon the estate’s
one percent general partnership interest in an entity which owned a 106 unit condominium complex.  The
creditor argued that the partnership interest was of inconsequential value to the estate because the 1%
partnership interest had no equity.  The creditor further argued that the interest was burdensome because
once the general partner filed a Chapter 7 petition, the general partner lost his authorization powers for the
partnership and could no longer accept pending offers to purchase the condominiums.


The court held that it would be premature to conclude that the partnership had no equity because
the trustee needed time to investigate any improper transfers out of the partnership prior to the debtor’s
filing for bankruptcy.  The court agreed that the absence of a general partner to sign any pending sales
contracts on the condominiums hindered the creditor’s objective of reducing the indebtedness owed to it
by the partnership.  However, the court held ordering abandonment would be improper because the
creditor had not shown that the estate would be burdened by the retention of the partnership interest.
Abandonment was not the proper remedy because the estate must be burdened by the retention of the
interest—not a specific creditor of the estate.  Further, the court noted that the creditor had two other
alternatives at this early stage in the proceeding:  (1) to seek appointment of a receiver in state court; or
(2) to proceed to foreclose its liens against the property.  Therefore, the court concluded the motion to
abandon should be denied.


2 Agreed Orders


De La Fuente v. Wells Fargo Bank, N.A. (In re De La Fuente), 409 B.R. 842 (Bankr. S.D. Tex. 2009),
Judge Bohm


Chapter 13 debtors filed an adversary complaint alleging that the mortgagee violated the automatic
stay and the confirmation order by improperly charging fees to the debtors’ mortgage account.  Counsel
for both parties announced at a hearing that they had reached a settlement and recited a partial settlement
agreement into the record.  Counsel noted, however, that no agreement had been reached on a “hard
number” for the monthly escrow payment and that both parties would later try to agree on a specific
amount.  Both parties subsequently failed to agree or submit an agreed judgment in writing to the court as
requested.  The mortgagee then filed a motion for entry of final judgment containing an escrow amount
that the debtors had not agreed to.  The debtors requested that the motion be denied and further requested
that the court conduct a trial on all issues in the original complaint.


The court denied the mortgagee’s motion for entry of final judgment.  The court held that the oral
agreement recited into the record did not satisfy the statute of frauds under Texas law and was
unenforceable because the parties thereafter failed to submit to the court an agreed judgment signed by
their counsel.  The court reasoned that Texas courts have held that the statute of frauds applies to
agreements relating to real estate loans.  The court also held that the agreement was unenforceable on the
independent ground that the parties failed to meet the condition precedent announced at the hearing,
namely agreeing on the monthly escrow payment.  The amount submitted by the mortgagee was not
agreed to by the debtors.
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3 Attorney’s Fees


In re IFS Financial Corp., 2010 U.S. Dist. LEXIS 48670 (S.D. Tex. May 18, 2010) Judge Sim Lake


After prevailing on a § 544 state law fraudulent transfer case against trustee, Bankruptcy Court awarded
Defendants their “costs.”  Defendants argued “costs” included attorney’s fees.  Bankruptcy Court ruled
that costs do not include attorney’s fees under 28 U.S.C. § 1920.  District Court affirmed ruling that while
state fraudulent transfer law gave Court discretion to award attorney’s fees to a successful party, the party
had to plead for such relief specifically under Rule 9(g) made applicable by FRBP 7009.  Defendants had
failed to do so and only notice they were seeking attorney’s fees and costs was given after the judgment.
Further, Rule 7054 does not incorporate FRCP 54(d), which allows a motion for fees to be filed after
judgment.


Belcher v. Belcher (In re Belcher), Adv. No. 06-5005, 2009 WL 3297308 (Bankr. W.D. Tex. Oct. 13,
2009), Judge King


A Chapter 7 debtor filed a petition listing two state court lawsuits as unsecured nonpriority claims.
The bankruptcy court ordered the debtor to pay: (1) nondischargeable damages, attorney’s fees, and costs;
(2) nondischargable attorney’s fees in the event of an appeal to the district court; and (3) an additional fee
in the event of an appeal to the court of appeals.  The district court affirmed the bankruptcy court’s
decision in all respects except for its award of attorney’s fees, directing the bankruptcy court to determine
if the plaintiffs in the state court suit relied on the Uniform Declaratory Judgment Act solely to obtain
attorney’s fees.  The judgment was appealed to the Fifth Circuit. The Fifth Circuit found that plaintiffs did
not rely on the Uniform Declaratory Judgments Act solely as a vehicle to recover attorney’s fees and
costs, and determined that the fees and costs were reasonable, necessary, equitable, and just.


A party may be entitled to attorney’s fees pursuant to the Uniform Declaratory Judgments Act on a
trespass to try title action, which provides that a court may award costs and reasonable and necessary
attorney’s fees as are equitable and just. The trial court is given the discretion to determine whether to
award attorney’s fees, as long as they stay within the limitations of Article 37.009, requiring fees awarded
to be reasonable and necessary as well as equitable and just.


Texas courts have found there to be an abuse of discretion when the Uniform Declaratory
Judgments Act is relied upon solely as a vehicle to recover attorney’s fees. The bankruptcy court is
responsible for determining whether this Act was relied on solely to obtain attorney’s fees.


Ingalls v. Phillips (In Re Hodge), Adv. No. 08-1085, 2009 WL 3645172 (Bankr. W.D. Tex. Nov. 2,
2009), Judge Gargotta


Defendant attorney collected fees from a Chapter 13 debtor after being substituted in as counsel of
record in the case.  The attorney collected these fees based upon his pursuit, on behalf of the debtor, of a
home equity lawsuit.  The attorney failed to secure the approval of the court or the Chapter 13 trustee to
pursue the lawsuit.  Though the court granted the Chapter 13 trustee’s motion to examine the $4,000 of
extra fees paid to the attorney, the debtor's case was converted to Chapter 7 the day after the court issued
this order and before such examination could occur.


The Chapter 7 trustee sought turnover of the $4,000 the defendant collected during the Chapter 13
case.  The defendant cited § 348(f)(1) in support of his argument that the fees paid to him were not
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property of the estate.  Section 348(f)(1) provides that when a Chapter 13 case is converted to another
case, property of the estate is defined as property that is in the possession or control of the debtor on the
date of conversion.  The court considered the following issues: (1) when a Chapter 13 case is converted to
another Chapter, are attorney's fees property of the estate subject to turnover; and (2) can the Chapter 7
trustee require the attorney to turn over the funds under the court's prior order?


The court held that the attorney's fees were property of the estate and required the defendant-
attorney to turn over the funds to the Chapter 7 estate.  In support of its decision, the court emphasized
that a debtor’s attorney cannot change the characterization of estate property simply by taking the funds
(without court authority) and spending them prior to a Chapter 7 conversion.


4 Automatic Stay


In re Mustapha, 2010 WL 2521731, (Bankr. S.D. Tex. June 18, 2010).  J. Paul


The issue presented in Mustapha was whether Wells Mortgage established cause to lift the stay ab initio
with respect to Mr. and Mrs. Mustapha’s possessory interest in their homestead.    Wells Fargo had the
burden to prove equity and the Mustaphas had the burden to prove the other issues. The Mustaphas
argued that (i) the documents they signed at closing where not the same as those they reviewed
beforehand; and (ii) that a foreclosure was not valid because they were talking with Wells Fargo’s loss
mitigation department on the eve of the foreclosure sale.  The court stated that the Mustaphas’ arguments
did not question whether the court should lift the stay, but rather went to the merits of the eviction
proceedings Wells Fargo intended to pursue.  The court determined that issues left to address where state
law issues.   The court lifted the stay to allow Wells Fargo to evict, but did not annul the stay ab initio nor
did it grant in rem relief.


Stoker v. Aurora Loan Servs., Inc. (In re Stoker), Adv. No. 09-3349, 2010 WL 958030 (Bankr. S.D. Tex.
Mar. 10, 2010), Judge Isgur


The court considered whether the creditors of a Chapter 13 debtor violated the automatic stay by
foreclosing on a home claimed as the property of the debtor and whether the automatic stay should be
terminated because of the debtor’s failure to make payments to the Chapter 13 trustee during her
bankruptcy case.  The debtor had obtained a power of attorney from her mother to purchase the home,
made payments on the home initially, and then repeatedly negotiated workouts with one of the creditors
as her financial situation deteriorated.  She continued to claim she was the owner of the property even
though her power of attorney had expired and title was in her mother’s name.  The creditors subsequently
foreclosed on the property immediately after the debtor filed for Chapter 13 bankruptcy.  She also failed
to make more than half of her payments to her Chapter 13 trustee after filing her bankruptcy petition.


The creditors willfully violated the automatic stay by foreclosing on the debtor’s home.  The court
applied the holding of Chesnut. Brown v. Chesnut, 422 F.3d 298 (5th Cir. 2005) (automatic stay applies to
property that is arguable property of the estate).  The court held that the debtor raised a colorable claim to
equitable title in the home sufficient to prevent the creditors from foreclosing on the property in violation
of the automatic stay based on her payments on the property, an alleged unwritten agreement with her
mother, and the fact that the debtor told the creditors that she believed she owned the property.


The court further concluded that the violation of the automatic stay was willful because the
creditors foreclosed on the home with actual knowledge that the debtor had filed for bankruptcy and with
a “blind eye” to the rule in Chesnut.  The court noted there was no basis for retroactively annulling the
automatic stay and that it was in full force at the time of the violation.
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The court terminated the automatic stay, allowing the creditors to pursue foreclosure moving
forward, based on the debtor’s failure to honor multiple workouts with her creditors and to make more
than half of her payments to her Chapter 13 trustee.


Rodriguez v. Countrywide Home Loans, Inc. (In re Rodriguez), 421 B.R. 356 (Bankr. S.D. Tex. 2009),
Judge Isgur


Chapter 13 debtors initiated an adversary proceeding challenging their residential mortgage
lender’s improper assessment of undisclosed postpetition fees, misapplication of postpetition payment
from the debtors and the trustee, and improper declaration of defaults at the conclusion of their Chapter 13
case.  The debtors asserted that a creditor misapplied mortgage payments and then unlawfully attempted
to foreclose on their home. The lender moved for summary judgment on the debtors’ claims.


The court held that claims held by home mortgage lenders are not discharged at the conclusion of
a successful Chapter 13 bankruptcy case, and, therefore, are not subject to the discharge injunction under
§§ 524 and 1328.  However, the court also held that the Bankruptcy Rule obligating a mortgage lender to
file a Rule 2016 disclosure and seek court authorization prior to collecting any reimbursable fees and
costs postpetition continues to apply even after confirmation of a Chapter 13 plan.  The court found that
there was sufficient evidence that the misapplication of the payments violated the debtors’ bankruptcy
plans and orders relating to the confirmation of their plans, but did not violate any provision of the
automatic stay.  Accordingly, the court denied the lender’s summary judgment motion with regard to the
allegations concerning its violations of the debtors’ confirmed plans.


In re Roach, No. 09-50476, 2010 WL 148086 (Bankr. N.D. Tex. Jan. 11, 2010), Judge Jones


The court lifted the automatic stay to allow the ex-wife of a Chapter 7 debtor to proceed in state
court to determine if the state district court had jurisdiction to amend her prior divorce decree and grant
property to her husband, the debtor.  The debtor claimed the property as exempt property in the
bankruptcy estate.  The court concluded that the property involved did not impact the bankruptcy estate
because whether the wife was or was not correct, the trustee still did not have access to the property for
the benefit of creditors of the estate.


In re Carter, No. 09-35587, 2009 WL 5215399 (Bankr. S.D. Tex. Dec. 28, 2009), Judge Isgur


The debtor’s mother executed an adjustable rate reverse mortgage on her homestead.  The note
provided that the loan matured upon the debtor’s mother’s death.  The debtor’s mother died in 2008 and
the debtor inherited a 20% interest in his mother’s home.  The debtor filed a Chapter 13 bankruptcy
petition in 2009 claiming the home he inherited from his mother as his homestead.  In his first amended
plan, the debtor proposed to pay the mortgage’s total outstanding balance of $40,372.11 at 5.25% interest
over 59 months.  The lender objected to the inclusion of the mortgage in the bankruptcy plan and moved
for relief from the automatic stay because no privity of contract existed.  As such, the lender argued that
the debtor could not force it to accept his terms of repayment under the Chapter 13 plan.


Pursuant to the United States Supreme Court’s definition of “claim” in Johnson v. Home State
Bank, the court held that privity of contract is not a condition precedent to a debtor’s treatment of a
mortgage in a Chapter 13 bankruptcy.  The court held that so long as the mortgagee has a claim in rem
against the mortgaged property (the home inherited by the debtor), the property may be included within a
Chapter 13 plan.


In re Medina, 413 B.R. 583 (Bankr. W.D. Tex. 2009), Judge Clark
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The debtor worked as an electrical subcontractor on a subdivision development prior to filing a
petition for Chapter 13 bankruptcy.  The debtor failed to pay one of his suppliers for electrical supplies
delivered to the building site on which he was working.  As a result, the supplier sent a notice of intent to
file a lien to both the owner and the general contractor pursuant to the trapping provisions of Chapter 53
of the Texas Property Code.  In response, the owner paid the supplier in a series of payments over two
months and offset the payments from post-petition draw requests submitted by the debtor, as the debtor
continued to do work on the development project post-petition.  The debtor argued that the owner’s
actions violated the automatic stay.


In spite of the automatic stay provision of 11 U.S.C § 362, not all actions that have the effect of
achieving a recovery on account of the claim owed by the debtor ought to be stayed.  Section 362(a)(1)
has been held not to stay actions that have an independent basis for recovery such as a suit on a guaranty,
a suit on a suretyship bond, or as in this case, a suit employing the “trapping” provisions pursuant to
Chapter 53 of the Texas Property Code.


The court held that the supplier’s actions were not actions to recover a claim against the debtor.
Instead, they were actions to recover from the owner on account of a claim against the debtor.  The court
reasoned that case law permits such actions because they have a clear independent basis and, thus, do not
exert pressure on the estate or establish a claim against the debtor that would not otherwise be established.
In sum, a supplier’s assertion of the remedies available under Chapter 53 of the Texas Property Code to
recover a debt owed by a subcontractor or supplier does not violate the automatic stay.


In re Jenkins, No. 09-36433, 2010 WL 56003 (Bankr. S.D. Tex. Jan. 5, 2010), Judge Paul


Prior to the instant Chapter 13 case, the debtor filed two Chapter 13 cases in which, per the
confirmed plans, the creditor was to be paid by distributions through the Chapter 13 trustee.  However,
both plans were dismissed on the debtor’s failure to make payments under the plan.  In the instant case,
the trustee again moved for dismissal because the payments debtor made were in amounts less than those
called for by the plan.  As such, the creditor moved to dismiss the case with prejudice to refiling for 270
days.  The creditor asserted that such extraordinary relief was justified based on the debtor’s continual and
intentional failure to remit funds to the movant, as well as repetitive bankruptcy filings to stop scheduled
foreclosure proceedings.  Such conduct is a prime illustration of how debtors can manipulate and abuse
the intent and purpose of the Bankruptcy Code.


Although the court held that the trustee established cause for dismissal, it declined to grant the
creditor’s motion to dismiss the case with prejudice.  The court reasoned that the BAPCPA provided
sufficient protection and remedies to the creditor.  Such protections include provisions under which the
automatic stay terminates on the 30th day after refiling, or does not go into effect at all.  As such, the
court held that the creditor did not demonstrate the absence of an available remedy as to warrant the
extraordinary relief such as dismissal of the debtor’s case with prejudice.


In re Eggers, No. 09-11041, 2010 Bankr. LEXIS 1433 (Bankr. W.D. Tex. April 30, 2010), Judge
Gargotta


Creditors sought amounts awarded to them under a state court judgment against royalties
otherwise owed to the debtor.  Under the terms of the settlement agreement, the debtor was entitled to
royalties.  The creditors asserted a right to recoup the amounts awarded to them in the judgment against
the royalties owed to debtor, until all of the judgment had been paid in full.


The court concluded that it would be inequitable to allow the debtor to retain royalties because he
would be unjustly enriched for wrongful conduct. Moreover, the doctrine of recoupment applies.  For
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recoupment to apply, there must be a single transaction. The settlement agreement and the state court
judgment operate to create the single transaction that is a necessary element for recoupment to apply, and
they establish the respective claims against the creditor and debtor.  Accordingly, the court granted relief
from the automatic stay in order for the creditor to offset its claim.


Looney v. United States, 336 Fed. App’x 434 (5th Cir. 2009)


The debtor, a controller of a corporation, sought judicial review of the decision of the district court
to dismiss her claim for damages against the United States.  As controller, the debtor was responsible for
paying the company’s employment-withholding taxes. After failing to do so for the third and fourth
quarters of 2002, the Internal Revenue Service proposed to assess her for the outstanding amounts
pursuant to 26 U.S.C § 6672 (imposing liability “equal to the total amount of the tax evaded” on any
person “required to collect, truthfully account for, and pay over any tax imposed” by the statute).
Accordingly, the IRS proposed to assess the debtor in the amount of $85,206.77 for the third quarter and
$158,499.61 for the fourth quarter of 2002.  The debtor filed for Chapter 13 bankruptcy in April 2005
following the loss of her administrative appeal of the proposed assessments in March 2005 and the IRS
assessed her with the above penalties pursuant to 26 U.S.C § 6672.  The IRS also retained the debtor’s
2004 tax refund of $2,607.


In April 2006, the debtor filed an action claiming: (1) that the IRS levied a “penalty” against her
when it assessed her for her company’s trust-fund-tax liabilities for the fourth quarter and retained her
2004 tax refund; and (2) that in doing so, the IRS violated the automatic stay provision pursuant to 11
U.S.C § 362.  The court held that in spite of being referred to as a “penalty” in the statute, the liability
imposed pursuant to 26 U.S.C § 6672 is, in essence, a tax because it only recovers for the government the
same amount the employer was required to withhold and remit; thus, the liability imposed is not penal in
nature.  Accordingly, the liability imposed by § 6672 is exempt from the automatic stay pursuant to 11
U.S.C § 362 (b)(9)(D) (“an assessment for any tax”).


St. Paul Fire & Marine Ins. Co. v. Labuzan, 579 F.3d 533 (5th Cir. 2009)


The court addressed, as a matter of first impression in the Fifth Circuit, to what extent, if any, the
creditors of a bankruptcy debtor have standing to claim damages based on violations of the automatic
stay.  In this case, the debtors owned 99 percent of the limited partnership interest and 100 percent of the
general partnership interest in Contractor Technology, Ltd. (CTL), a construction company.  In turn, the
debtors had a personal indemnity agreement with St. Paul in the event it had to pay claims under those
bonds.  St. Paul Fire & Marine Insurance Company (St. Paul) provided payment and performance bonds
for several of CTL’s projects.  With several projects ongoing, CTL filed a Chapter 11 petition, which was
later converted to a Chapter 7.  Approximately one week into the proceeding, St. Paul contacted the
owners of the ongoing projects and advised them as follows: that CTL was in bankruptcy and that if a
project owner made payment to CTL and St. Paul was later required to pay under the CTL bonds, St. Paul
would reduce its liability to the project owner by any amount paid CTL by that owner.  As an affirmative
defense to the breach of the indemnity agreement claim filed by St. Paul, the debtors claimed that St. Paul
violated the automatic stay provision pursuant to 11 U.S.C § 362(k) when St. Paul contacted the owners
of the on going projects after CTL filed for bankruptcy.


Pursuant to § 362(k), an individual injured by any willful violation of a stay provided by this
section shall recover damages (emphasis added).  The court noted that “individual” was not defined by the
Bankruptcy Code.  Thus, in defining the term, the court looked to various factors, including: (1) the
Bankruptcy Code’s use of the term to refer to both debtors and non-debtors; (2) the legislative history’s
suggestion that the automatic stay provision was made to protect debtors and creditors; and (3) case law
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from other jurisdictions that allowed pre-petition creditors to assert damages where automatic stay
violations have occurred.  The court decided that when 11 U.S.C § 362(k) is read in conjunction with 11
U.S.C § 1109(b), it is clear that the automatic stay provision is not solely for the benefit of debtors.  In
this case, to the extent that the debtors’ claims were based on their status as owners/equity holders of
CTL, § 362(k) could not be invoked, but as pre-petition creditors of CTL, the court held that the debtors
did have standing to assert a claim against St. Paul for violation of the automatic stay.


Barner v. Saxon Mortg. Servs. (In re Barner), 597 F.3d 651 (5th Cir. 2010)


The day before the scheduled foreclosure on her house, the debtor filed for bankruptcy under
Chapter 13.  The mortgage servicer foreclosed on the house despite the debtor’s bankruptcy petition,
relying on a bankruptcy court’s order, issued in the debtor’s prior bankruptcy, lifting the automatic stay
with respect to the debtor’s house.  The bankruptcy court relied on Jefferson v. Mississippi Gulf Coast
YMCA, Inc. to hold that the automatic stay does not bar foreclosure proceedings against property for
which the stay had previously lifted between the same debtor and creditor. 73 B.R. 179, 182 (S.D. Miss.
1986).  The debtor appealed, arguing that the passage of BAPCPA since that order had been entered,
particularly 11 U.S.C. §§ 362(d)(4) and (b)(20), operated to disallow the application of the previous order
to her later bankruptcy.


The Fifth Circuit, on appeal, concluded that BAPCPA, according to its explicit terms, did not
apply retroactively.  Thus, it could not operate to supercede the order to lift the automatic stay, since that
order was handed down prior to the passage of BAPCPA.  As a result, the Fifth Circuit affirmed the
district court’s decision allowing the foreclosure.


5 Avoidance Powers


In re TransTexas Gas Corp., 597 F.3d 298 (5th Cir. 2010)


This case involves the appeal of related rulings by two separate district courts: one dealing with fraudulent
transfer, the other with insurance coverage. After debtor corporation’s 1999 bankruptcy, debtor entered
into an employment agreement with its CEO. The agreement provided that the CEO would be entitled to
three million dollars in severance pay if dismissed for reasons other than cause. If dismissed for cause,
CEO would be entitled to one and one half million in severance. If CEO voluntarily resigned, the
agreement provided he would not be paid any severance. A year later in 2001, the Board of the debtor
corporation investigated the CEO and found cause for termination but did not terminate. In 2002, the
board executed a “Separation Agreement” which superseded the employment agreement. This new
agreement provided CEO would voluntarily resign and be paid 3 million in severance. CEO resigned and
was paid over two million in severance payments. Later that year, debtor filed Chapter 11 petition, and
liquidating trustee filed an adversary proceeding against CEO to avoid the severance payments, alleging
violations of 11 USC section 547(b), section 548, and Texas Uniform Fraudulent Transfer Act (TUFTA).
The bankruptcy court held that the severance payments were unlawful preferences under section 547(b) as
well as fraudulent transfers under section 548 and TUFTA, and ordered CEO to repay the entirety of the
over two million received. The district court, on appeal, agreed that the severance payments were
avoidable as fraudulent transfers under section 548 and TUFTA, but not as unlawful preferences under
section 547(b). An appeal the Fifth Circuit held that, because the payments were fraudulent transfers
under section 548, it was unnecessary to address the section 547(b) and TUFTA alleged bases for
avoidance. Because the CEO was indisputably an insider at the time the obligation was entered into,
section 548 applied, as section 548 does not require the payee be an insider at the time the payment was
actually made. The court declined to reach the issue of whether or not payment was made with intent to
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hinder creditors because section 548 provides an alternative basis for avoidance when debtor does not
receive reasonably equivalent value. The Fifth Circuit found significant the fact that evidence of good
cause for termination existed prior to execution of the separation agreement. This basis for termination,
under the employment agreement, would have only entitled CEO to 1.5 million, rather than three million.
Additionally, because CEO voluntarily resigned, he was arguably entitled to zero severance payments
based on the employment agreement. Thus under either interpretation, there was “simply too much
disparity between TransTexas payments and any concessions [CEO] may have made for his expedient
exit from the company." Finally, the court rejected the argument that debtor must have been insolvent
when transfer was made because section 548 provides an alternative basis whereby fraudulent transfers
can be avoided when the transfer is made to an insider.


In re Supplement Spot, L.L.C., 409 B.R. 187 (Bankr. S.D. Tex. 2009) Judge Bohm


The Trustee brought this adversary proceeding to avoid transfers by the Debtor to Option One totaling
$90,668.08 under 11 U.S.C. section 548(a)(1)(B) and the Texas Business and Commerce Code section
24.006(a). Option One was the mortgagee of the Debtor’s president, Ortega on his home equity loan. The
Trustee argued that the transfers to Option One were fraudulent because: (1) the account from which the
funds were transferred (the “Amegy Account”) was the Debtor’s property; (2) the Debtor received less
than reasonably equivalent value in exchange for the funds that the Debtor transferred to Option One; and
(3) the Debtor was insolvent at the time the transfers were made. Option One argued that the Amegy
Account was not the property of the Debtor, rather than the personal property of a third party, Ortega.
Option One presented no witnesses but argued the Trustee did not sustain his burden of proof on the
dispositive issues.


The Court held that all payments received by Option One within 4 years of the filing of the complaint
alleging fraudulent transfers were avoided in the amount of $63,582.20, plus pre- and post-judgment
interest, attorney’s fees and costs, which were awarded to the Trustee. The Court dismissed Option One’s
argument that the funds that were used were not the Debtor’s funds because even though the bank account
from which the funds were paid was styled in the name of “Marcella Ortega d/b/a Young Again
Nutrients”, it was uncontested that the Debtor used this account as a business account and the account was
listed in the Debtor’s Schedules as an asset of the Debtor. The Court further found that individual veil on
the account would be pierced to avoid injustice because the Debtor used the account in its business. The
Court further held that the property secured by the mortgage was never used by the Debtor in its business
so the Debtor received no benefit or reasonably equivalent value for these transfers. The Court found the
Debtor to be insolvent during the 2 year period prior to the filing based on expert testimony that the
Debtor was insolvent as of June 30, 2003. The Court avoided the transfers within 2 years in the amount of
$48,000 under section 548(a). On the state law fraudulent transfers, which reaches back four years, the
Court ruled that reasonably equivalent value and insolvency had already been found in the federal
analysis, the remaining issues were whether a creditor existed whose claim arose before the occurrence of
the transfers for whom the Trustee could act. The Court found such a creditor existed based on a proof of
claim filed alleging a claim during the relevant time period. The second issue was the statute of
limitations under the Texas statute, whether the claim was brought within 4 years of the date of the
transfers. On this issue, the Court disagreed with the Trustee and held that the time period was calculated
from the date the suit was filed and not the date the petition was filed based on the language of the Texas
state statute. Therefore, the Trustee could only avoid $63,582.20 and not the full $90,000.00 sought.
Court rejects constructive trust theory based on lack of evidence of actual fraud by Option One. The Court
awarded pre-judgment interest from the time demand was made, post-judgment interest and reasonable
attorney’s fees to be determined at a later date.
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United States v. Loftis, 2010 U.S. App. LEXIS 10045 (5th Cir. May 17, 2010)


Mr. Loftis was being investigated by Department of Defense for overcharging government and was later
convicted of overcharging, sentenced to 87 months imprisonment and restitution of $20,000,000.  One
month prior to being notified of the investigation, Mr. Loftis entered into a partition agreement with his
wife, transferring $2.3 million to her as her separate property.  Government obtained writs of garnishment
on property transferred.  When wife moved to quash, Court denied motion.  Government moved for and
was granted summary judgment to set aside partition as fraudulent transfer under Federal Debt Collection
Procedures Act (“FDCPA”).  Court determined Mr. Loftis did not receive reasonably equivalent value,
even though assets he received were allegedly worth $2.0 million and assets transferred to wife $2.3
million.  Because a large part of the $2.0 million value was based upon his “future income” Court also
looked to fact Mr. Loftis transferred his house worth $1 million at same time to wife.  Court further held
that Mr. Loftis knew he would incur debts he could not pay “when he defrauded the … government of
millions of dollars.”  Court further upholds Government’s right to all assets transferred not just _ of the
community and rejects contention that these assets are spouse’s sole management community property
and therefore not subject to the writ.


In re Asarco LLC, et al. v. Americas Mining Corp., 404 B.R. 150 (S.D. Tex. 2009). Judge Hanen


After a four-week bench trial, the District Court found Defendant Americas Mining Corp. (“AMC”) liable
for actual fraudulent transfer, aiding and abetting a breach of fiduciary duty and conspiracy relating to its
purchase of 54.18% of the outstanding stock of Southern Peru Copper Company from the Debtor.  Having
found liability earlier based on the transfer of the stock being made with actual intent to hinder, delay and
defraud some of ASARCO’s creditors, the Court sought to determine the proper damages for the
fraudulent transfer.  ASARCO argued it was entitled to a return of the stock, plus all dividends paid on the
stock since the transfer, plus prejudgment intent on lost dividends, plus damages for loss of control due to
the dilution of the stock since its transfer.  Defendant argued that the damage award should be limited to
what was necessary to make creditors whole and no more.  Therefore, if a Plan was confirmed that paid
creditors 100%, there should be no damages awarded against them as the avoidance recovery is to benefit
the creditors.  Defendant AMC further argued that there should be no prejudgment interest.  Court
rejected these arguments because Plan had not been confirmed and it was conceded that current Plan
would not pay 100%.  Court looked at statute and ordered stock to be returned, the amount of dividends
and prejudgment interest based on 5th Circuit precedent and Delaware law.  On the aiding and abetting
breach of fiduciary duty claim, Court found rescission was appropriate, a return of stock, all dividends
and prejudgment interest.  The same remedy for civil conspiracy was awarded.  The Court then tackled
the issue of awarding a “control premium” as part of the damages for loss of control of the stock
transferred through dilution and held that the bankruptcy estate was not entitled to a control premium
because the Debtor was in such dire financial straits at the time of the transfer that it would have lost the
stock anyway, in some fashion.  The Court allows Debtor to offset the purchase price of $747 million
from the $1.8 billion received in dividends by Defendants since the transfer.


6 Chapter 11


In re Pacific Lumber Co., et al., 584 F.3d 229 (5th Cir. 2009)


Indenture Trustee and certain Noteholders directly appealed to Fifth Circuit confirmation of Chapter 11
Plan propsed by Mendicino Redwood Company (“MRC”) and Marathon Structured Finance
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(“Marathon”).  The issues on appeal were whether the Plan “(1) violates the absolute priority rule by
paying junior Palco and Scopac creditors with the Noteholders’ collateral; (2) is not “fair and equitable”
because the plan sold the Timberlands collateral without providing the Noteholders a right to credit bid;
(3) values the Noteholders’ collateral too low and by an improper judicial process; (4) creates an illegal
substantive consolidation of Scopac and Palco; (5) fails to pay inter-company administrative priority
claims in cash; (6) artificially impaired the claim owed to Bank of America and illegally gerrymandered
the voting classes of unsecured claims in classes 8 and 9; (7) discriminates unfairly in its treatment of the
Noteholders’ Class 9 deficiency claim; and (8) includes unauthorized third-party release and exculpation
provisions.” Id at 239.


Because the Plan had been substantially consummated, and no stay pending appeal had been granted,
MRC, Marathon US and State of California moved to dismiss based on equitable mootness.


The Fifth Circuit considered the 3 Manges factors for equitable mootness.  “(1) whether a stay was
obtained, (2) whether the plan has been ‘substantially consummated,’ and (3) whether the relief requested
would affect either the rights of parties not before the court or the success of the plan.”  Id at 240. Court
also noted harshness of equitable mootness doctrine when reasoning the doctrine does not apply if Court
can fashion some relief and that the equitable mootness doctrine was further applied to individual issues
in a case and not to an entire appeal.  The fact that there is now a direct appeal to court of appeals also
was a factor against finding equitable mootness.  Court also discussed the fact that Plan had been
substantially consummated, money had been raised and paid out, so that reversal of confirmation order
would dislodge “third party reliance and expectations” and harmonizes the apparent inconsistency
between denial of the stay pending appeal and certifying the case for direct appeal to Fifth Circuit based
on fact that direct appeal expedited the appeal process while denial of stay allowed precarious Debtor
ability to reorganize.


Against this backdrop, Court analyzed each issue raised for equitable mootness.  The Court found that the
treatment of Noteholders’ secured claim was not subject to equitable mootness due to complexity of
cramdown issues, constitutional issues on property rights of secured claims, and fact funds escrowed to
pay secured claim could be used to pay other creditors so a remedy could be fashioned.  On the merits, the
Fifth Circuit ruled that even though the transaction was a “sale” to MRC/Marathon and not just a transfer
(as the bankruptcy court held), the Indenture Trustee and Noteholders do not have the right to credit bid
because the three sections of § 1129(b)(2)(A) are disjunctive and the Indenture Trustee and Noteholders
received the “indubitable equivalent” of their secured claims.  As a matter of statutory construction, the
disjunctive drafting trumps the Noteholders’ contention that the terms of the sale/credit bid section are
more specific than the indubitable equivalent and therefore should prevail. The Court held that Indenture
Trustee’s/Noteholders’ secured claim was properly valued and by being paid cash in the allowed amount
of their secured claim, the Plan provided them with the “indubitable equivalent” of their allowed secured
claim, did not violate the absolute priority rule and was fair and equitable.  As held by the Court,
“Whatever uncertainties exist about indubitable equivalent, paying off secured creditors in cash can
hardly be improper if the plan accurately reflected the value of the Noteholders’ collateral.” Id at 247.


The Fifth Circuit dismissed claim that Plan was improper substantive consolidation rejecting argument
that unsecured creditors of one entity were not paid with assets subject to Noteholders’ liens and further
rejected the contention that the Plan commingled inter-company administrative claims.


On the issue of whether SCOPAC had an unpaid administrative claim against Palco in the amount of
$11 million for unpaid log deliveries, Court held this was not equitably moot because Court could order
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payment of this amount or a lien on assets.  Court remands this issue because it was unclear whether
Noteholders were paid the $11.1 million administrative claim and to determine whether effective relief is
available.


Court held artificial impairment and classification contentions equitably moot because payments have
been made on these claims and they cannot reasonably be undone.


Finally, Court holds appellate review of plan releases of MRC, Marathon, the new entities set up to
purchase assets under Plan, and Unsecured Creditors Committee and their personnel from liability, other
than for willfulness and gross negligence, not barred from review under equitable mootness.  Court strikes
non-debtor releases except for Creditors Committee and its members based on fact that all releases
attempt to insulate non-debtor parties’ actions during the case which must be open to scrutiny for the
integrity of the bankruptcy process and the general bar against “non-debtor releases and permanent
injunctions.”


In re Superior Offshore Intern., Inc. 591 F.3d 350 (5th Cir. 2009)


Superior Offshore International, Inc. (“Debtor”), conducted an IPO and within a year filed for Chapter 11
bankruptcy. The parties quickly agreed to liquidate. Debtor sold all of its tangible assets for cash and filed
a plan, retaining intangible assets that were of potential value. Equity priority claims had a very high
chance of having some residual value. Class 7 consisted of shareholders who held prepetition claims
based on antifraud rules of the 1933 Securities Act. The plan provided that these shareholders pursue their
claims and appointed/compensated a Post-Confirmation Equity Subcommittee to settle these claims. Class
8 held common stock shares and therefore had equity interests equal to those held by members of Class 7.
The plan provided that Class 7 and 8 would share in proceeds of the liquidation of estate assets after
satisfaction of the claims held by the priority classes (all others). The one wrinkle was that the Class 7
holders of securities claims would first receive proceeds of available insurance prior to determination of
their residual interests as equity holders. Class 7 claims were denominated in dollars, while Class 8
interests were denominated in shares. The plan did not provide a formula for converting Class 7 claims to
Class 8 interests. Nevertheless, the plan was accepted by all other classes of creditors and by a majority of
shareholders over the dissenting vote of certain members of Class 8 which happened to include target(s)
of the securities litigation (“dissenters”). After a confirmation hearing, the Bankruptcy Court overruled
the dissenters’ objections and confirmed the plan pursuant to cramdown procedures (11 U.S.C. section
1129(b)). The dissenters appealed and the Bankruptcy court certified the confirmation order for direct
appeal to the Fifth Circuit. However, the Bankruptcy court did not stay the confirmation order, so the plan
became effective 10 months before the Fifth Circuit handed down its decision. As a preliminary matter,
the Fifth Circuit considered whether the appellate abstention doctrine of equitable mootness doctrine
prevented the Court from addressing the issues on appeal. The court held that equitable mootness did not
prevent the Court’s consideration of the merits because it could fashion effective relief without interfering
with the finality of the confirmed plan even though a stay had not been obtained, and the plan had been
substantially consummated, because remedies could be crafted concerning the equity classes’ alleged
moneysharing specificity deficiencies without completely undoing the Plan.


On the issue of whether the Chapter 11 plan was required to provide an explicit conversion mechanism
between the subordinated securities claims and equity interests, the Court held that the Plan contained
sufficient specificity on this issue and complied with the 1123 (a)(3) requirements because the plan
identified: (a) the distributions’ source, (b) the proportionate share of distributions among classes, and (c)
the respective priority of distributions. The Court analogized the post-confirmation procedure (allowing
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for Class 7 and 8 claims and interests) to the commonly accepted, but vague plan provision that “all
unsecured claims will share in the proceeds from sales of assets.” Since Classes 7 and 8 are separate
classes, there is no requirement for equal treatment under the plan. See section 1123(a)(4). All that is
required is that they share pro rata and the the plan provided that the ultimate allocation would be
determined by adversary proceeding overseen by an equity subcommittee. This was sufficient procedural
specificity and, in fact, seems to be the only route available to the parties absent agreement.


In re Blast Energy Services, Inc., 593 F.3d 418 (5th Cir. 2010)


Alberta Energy Partners (“Alberta”) appealed an order from the Bankruptcy Court, which denied
Alberta’s motion for rehearing of the District Court’s dismissal of Alberta’s appeal of the confirmation
order, and a second order which denied Alberta’s motion to compel rejection of an executory contract
between Blast and Alberta. Blast and Alberta were parties to an executory contract under which Alberta
transferred 50% of technology to Debtor and Debtor and Alberta were to jointly develop and manage that
technology.


The Fifth Circuit dealt with issues of mootness and equitable mootness.  First, the Fifth Circuit rejected
Blast’s contention that the appeal was moot because Alberta only appealed the order denying rehearing
and not the dismissal order.  The Court ruled that a reversal of the reconsideration/rehearing order would
require the District Court to determine the dismissal order, so the appeal was not moot.  The Fifth Circuit
next ruled that the District Court abused its discretion by basing “its conclusion on a clearly erroneous
assessment of the evidence,” and reversed on the issue of whether the District Court properly determined
that the appeal of the reconsideration order was equitably moot.  The Court discussed the 3 Manges non-
exclusive factors for equitable mootness and found that the first 2 – no stay pending appeal and
substantial consummation favored Debtor.  Nevertheless, in looking at the third factor, “whether the
success of this particular appeal seriously threatens the success of the Plan or will have a disruptive effect
on the rights of third parties,” the Court ruled that the evidence showed that the executory contract was
not essential to the reorganization and loss of the contract would not have any effect on payments under
the Plan, which was contrary to what the District Court found.  Court reversed and remanded so the
District Court “may fully consider the equitable mootness question anew and should articulate the reason
for its conclusions, with references to the record.”  The Fifth Circuit further ruled that the District Court
erred when it ruled that § 1127(b) applied to insulate the orders from appellate review because only when
equitable mootness applies does Section 1127 (a) bar modification of a plan.  If equitable mootness does
not apply, § 1127(b) does not affect the appeal.  Further, Alberta’s appeal of the orders denying Alberta’s
motions to compel rejection were pending before modification.


In re Moody National SHS Houston H, LLC, 426 B.R. 667 (Bankr. S.D. Tex. 2010) Judge Isgur


Debtor sought to cure defaults on promissory notes secured by deed of trust. Issue arose over whether
debtor was required to pay all default interest to cure the notes. Debtor’s first argument was that
reinstatement under § 1124(2) provided substantive relief from the requirement to pay default interest. In
rejecting this argument, the court held that § 1124(2) grants no substantive relief and is merely a
definitional section, delineating the standard for creditor to be deemed unimpaired by a cure under
1123(d). Debtor’s argument, as characterized by the court, “incorrectly reads § 1124 as providing not just
the measure of unimpairment, but the means to cure as well.” Because a reduction in the interest rate does
harm to the creditor, it cannot occur without changing the creditor from unimpaired to impaired.
Therefore the court upholds the default interest rate provisions of the original agreement between debtor
and creditor. Debtor also argued that the § 365(b)(2) exception under § 1124(2) applies to excuse payment
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of default interest. The court rejected this argument because the defaults described in § 65(b)(2) are
defaults of leases and executory contracts and are not applicable to regular mortgage notes; the court
declined to expand the meaning of the 365(b)(2) exception to 1124(2)(A) beyond its plain language.


Debtor’s final argument was that requirement of § 1123(d) to determine cure amount “in accordance with
the underlying agreement and applicable non-bankruptcy law” made payment of default interest
unnecessary. Simply put by the court, claims in bankruptcy are determined in accordance with state law.
Neither party disputed that creditor had a claim for default interest under state law. Because state law
provided for pre-petition default interest and that interest would be part of the allowed claim under § 502,
the court the default interest to be a portion of the creditor’s claim required to be unimpaired under §
1129(a)(8). It must be noted that the court did not require debtor to treat creditor as unimpaired. The court
simply held that, for the creditor to be treated as unimpaired, the Chapter 11 plan was required to pay
default interest on creditor’s claim; the debtor was given the alternative to treat the creditor as impaired
and provide payment of its claim in accordance with § 1129.


In re Texas Commercial Energy, 2010 U.S. App. LEXIS 9775 (5th Cir. May 13, 2010) (Post-
Confirmation Jurisdiction)


The issue in this case was whether a confirmed Chapter 11 Plan barred a creditor from drawing upon a
letter of credit posted by a third party and using these funds to pay defaulted Plan debt payments.


Debtor, and its principal, who has posted letter of credit sued Electric Reliability Counsel of Texas
(“ERCOT”), the entity that manages the electric grid and market for electricity in Texas, for drawing
down a letter of credit posted by Debtor’s principal, which stated it secured all obligations, not just post-
confirmation obligations.


Fifth Circuit reversed bankruptcy court order holding that the terms of the Plan, which incorporated an
earlier order that prohibited the drawing down of any letter of credit to pre-petition invoices, did not bar
the creditor from drawing upon the letter of credit to pay defaulted plan debt.  The Court reasoned that the
Plan debt became a new obligation and the pre-petition invoices were discharged and replaced by the new
Plan obligation.


In re Reichman Petroleum Corp., 2010 U.S. App. LEXIS 8034 (5th Cir. April 19, 2010) (Validity Of
Liens On Oil & Gas Leases)


Fifth Circuit, in an unpublished opinion, affirms the District Court’s opinion, which affirmed the
Bankruptcy Court’s ruling that lien affidavits contained adequate property descriptions to establish a lien
on entire leasehold at issue.  Lien creditors asserted liens on Debtor’s entire leasehold interests for goods,
drilling services and operations of wells to chapter 11 debtor that operated oil and gas properties
throughout Texas.  The lien affidavits referenced and included survey maps and plats obtained from the
Texas Railroad Commission which showed the location of the serviced wells and complete or incomplete
descriptions of the leases upon which the goods or services were provided.  Fifth Circuit holds lien
affidavits contained sufficient property descriptions to establish liens because “the attached plats provide
an adequate description of the property involved which would enable a party familiar with the locality to
identify with reasonable certainty the premises intended.”  The Court further affirmed ruling that liens
attached to entire lease under statutory language of chapter 56 and not just wells worked upon by lien
claimant.
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7 Claims


In re Energy Partners, Ltd., 422 B.R. 68 (Bankr.S.D.Tex. 2009) Judge Bohm


Equity security holder, Birch Run, which had hired Fulbright & Jaworski (“F&J”), to represent it two
weeks before formation of official equity committee, sought reimbursement of its fees and expenses as a
substantial contribution claim under §§ 503(b)(3)(D) and 503(b)(4) of the Code.


Debtor filed initial Plan that wiped out equity. Equity security holder Birch Run hired F&J to oppose
Plan.  The agreed fee was $50,000.  F&J filed an objection to Disclosure Statement contending equity had
a value of $212 million, not zero. F&J had an independent valuation and Debtor had its valuation.  The
services provided by F&J to Birch Run consisted of objecting to the Disclosure Statement, attending
contested hearings on Disclosure Statement, in which Court sustained objection and required Debtor to
include F&J valuation information and working with U.S. Trustee to have an equity committee formed.
An equity committee was formed, represented by Andrews Kurth.  The Plan was modified to provide for
equity to receive 5% of newly-issued stock.  F&J ceased representation when equity committee formed
and filed substantial contribution claim for $61,480.


In holding that F&J made a substantial contribution in the case to warrant reimbursement, the Court noted
the discretionary nature of the determination and discussed the 7 factor test set forth in In re Mirant, 354
B.R. 113, 132-35 (Bankr.N.D.Tex. 2006).  Court first found F&J’s services provided a benefit because
their services “helped to stir up sufficient intent to form the Equity Committee” which, in turn, led to the
consensual Plan that returned value to equity.  Id at 81. Court also focused on fact that the $61,480.00
sought was much less than the legal bills if a contested confirmation was undertaken.  On the second
factor, Court found services benefited equity as a whole and not just Birch Run because a committee was
formed and Birch Run valuation helped to form committee and get a consensual Plan that returned value
to equity.  The Court did not find one way or the other on the third factor, whether Birch Run would have
undertook the representation by F&J absent the expectation that it would be reimbursed because no
evidence was presented on this factor.  On the fourth factor, the cost of the fees sought by F&J was far
less than the benefit conferred, ie, the eventual confirmation of a consensual Plan.  On the fifth factor,
Birch Run’s efforts were not duplicative of any other party.  The sixth factor, whether Birch Run profited
because it acquired the equity post petition, was determined not to be relevant by the Court. On the
seventh factor, there were no negative aspects or effects on the case caused by Birch Run’s conduct.
Court limits reimbursement to $50,000, amount paid by Birch Run, and further reduced the amount
sought by 25% due to lumping of time entries, which violates the U.S. Trustee guidelines.  Birch Run is
reimbursed $37,500.


In re Demay Int’l, LLC, 2010 Bankr. LEXIS 1711 (Bankr. S.D. Tex. June 9, 2010) Judge Bohm


The issue in this case was the priority to sales proceeds between a Debtor and M&M lien creditor on
assets (electrical equipment, fixtures, tenant improvements) sold by Debtor free and clear of liens, with
liens attaching to proceeds.  The Debtor was a tenant under a lease.  The M&M creditor furnished fixtures
and electrical equipment.  The Debtor sold all its assets with liens attaching to proceeds.  Debtor rejected
lease as part of sale.


Court ruled that tenant improvements, even though lease indicated they may be property of Landlord (i.e.,
physical additions and improvements), they were property of estate under Texas law because the electrical
equipment was a trade fixture and trade fixtures are excluded from definition of physical additions and
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improvements.  Because trade fixtures were property of estate and creditor had a valid M&M lien, M&M
lien attached to proceeds in full amount of clam.  Fact lease rejected did not negate fact that sale order
sold all assets of Debtor, including equipment, which was defined as fixtures and very broadly in sale
agreement.


In re Vasquez, No. 09-20565, 2010 WL 934210 (Bankr. S.D. Tex. Mar. 10, 2010), Judge Schmidt


The debtors executed an agreement (the Agreement) with RioProp consenting to a transfer of the
existing tax lien on their property to RioProp. The debtors agreed to pay their tax obligations and any
other statutory fees and interest to RioProp over some period of time. Consequently, RioProp was
assigned a tax lien on debtor’s property by the governmental entities. The agreement between RioProp
and the debtors provided for interest of 16%.


Subsequent to the execution of the Agreement, the debtors filed for Chapter 13 bankruptcy. In the
Chapter 13 Plan, the debtors provided $2,442.29 for RioProp’s claim at 5.25% interest. The debtor’s
Chapter 13 plan was confirmed and RioProp did not object to the confirmation. RioProp timely filed its
proof of claim, claiming an interest rate of 16%. The proof of claim rendered the debtor’s plan deficient.
The debtors filed their objection to RioProp’s claim alleging defects and unsubstantiated charges.
Subsequently, RioProp filed its response to debtor’s objection and a hearing was held.


Once RioProp was assigned the tax lien, it became a third-party transferee of the local
government. 11 U.S.C. § 511(a). When a party receives a transfer of a tax lien from a governmental entity
in Texas, it is subrogated to the rights of the taxing unit. Tex. Tax Code § 32.065(c). Under Section 511,
transferees qualify for “tax claim” treatment if their assignors would qualify. Since RioProp was assigned
the lien from governmental entity, it was subrogated to the governmental entity’s position and holds a
“tax claim” under Section 511. Section 511 states the state law applies in determining the interest rate
allowed. Texas law permits a transferee of a tax lien to charge up to 18% interest. While the transferee
might receive more than the taxing authority, the Texas Legislature, for policy reasons, chose to promote
the practice of lending money to property owners to pay property taxes and the Code defers to state law.
Therefore, Rioprop was entitled to the full amount, $3,235.30 with interest at 16%.


Litton Loan Servicing, L.L.P. v. Eads (In re Eads), 417 B.R. 728 (Bankr. E.D. Tex. 2009), Judge Rhoades


The debtors, husband and wife, obtained a loan and gave the mortgage company a deed of trust.
The mortgage company subsequently assigned the note and the deed of trust to a third party.  The third
party assigned servicing of the note to the plaintiff in this adversary.


After the debtor filed a Chapter 13 bankruptcy petition, the loan servicer filed a proof of claim.
The debtor objected to the claim.  No party responded to the objection.  The court sustained the objection.
The debtor converted the Chapter 13 case to a Chapter 7.  The loan servicer filed an adversary relating to
the home mortgage, despite the fact that the court had sustained the objection to the loan servicer’s proof
of claim.


The court concluded that it had made a mistake in previously sustaining the objection to the proof
of claim.  The court concluded that the objection to the proof of claim was not properly served on the
assignee (rather than the servicer) to the extent that the lien was being avoided pursuant to 11 U.S.C.
506(d), and used the procedures provided in Federal Rule of Civil Procedure 60(b) in order to undo its
previous judgment.  Therefore, the court denied the objection to the proof of claim and held that the lien
on the debtor’s homestead was valid.


Hernandez v. Argent Sec., Inc. (In re Hernandez), Adv. No. 09-03280, 2009 WL 4639645 (Bankr. S.D.
Tex. Dec. 07, 2009), Judge Bohm
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The Chapter 13 debtor brought an adversary proceeding alleging, among other things, that the
mortgage company that filed a proof of claim based on the adjustable-rate home mortgage lacked standing
to file the proof of claim.  The court held that the debtor correctly asserted that no documents were
attached to the proof of claim evidencing that the note was assigned, transferred or delivered to the
mortgage company.  Thus, if the note was never assigned, transferred, or properly delivered to the
mortgage company, the mortgage company was not the party holding the note and, therefore, was not a
creditor.  Accordingly, the mortgage company lacked standing to file the proof of claim.  The court noted
that the proof of claim did attach to it an assignment of the deed of trust from one mortgage company to
the other; however, that was not enough to make the mortgage company the holder and owner of the note.
A separate assignment of the note should have been attached.


In re White, 408 B.R. 677 (Bankr. S.D. Tex. 2009), Judge Bohm


The debtor objected to his ex-wife’s claim for $6,800 on the grounds that: (1) the claim was not
for a domestic support obligation or alimony; (2) the claim was invalid because the ex-wife had not
perfected her security interest in the debtor’s homestead; and (3) even if the claim could have been
secured, the claim was one which could not be secured by his homestead.  The court held that the claim
was not for a domestic support obligation based on its evaluation of a number of factors. However, it did
find the lien valid as between the debtor and the ex-wife on the basis that the debtor had no interest in the
property before the lien attached. In Texas, a property division under a divorce decree divests both parties
of their shared property interests and then revests them with sole and separate fee simple interests as
dictated by the terms of the decree.  The debtor received sole ownership of the home at the same time the
lien attached. Thus, the claim was properly secured by the debtor’s homestead.


In re DePugh, 409 B.R. 125 (Bankr. S.D. Tex. 2009), Judge Bohm


Creditor filed two proofs of claim with insufficient supporting documentation attached.  The
Chapter 13 debtor objected, asserting that: (1) the creditor failed to attach documentation to prove the
existence of its purported claims; (2) the creditor failed to comply with FRBP 3001; and (3) the debtor
had no liability related to the creditor.  In its response, the creditor argued that skeletal proofs of claim
should not be disallowed, but rather, only deprived of prima facie validity.  The creditor also asserted that
an objection based solely on a creditor’s failure to comply with FRBP 3001 is not a valid objection under
Section 502(b) of the Code.  Following the filing of its Response, the creditor amended one of its proofs
of claim to include additional documentation in support of one of the claims.


In filing this amendment, the creditor did not first obtain leave of court or the debtor’s written
consent (as mandated by a written notice and order of Judge Bohm making Federal Rule 15 applicable
once an objection is filed to all proofs of claim).  Consequently, the amended proof of claim was
eventually stricken by the court.


Lead counsel for the creditor did not attend the hearing on the objection to the proof of claim and
instead sent another attorney in his place.  The substituting attorney had no knowledge of the court’s
written notice and order concerning proof of claim amendments.  At the hearing, counsel for the creditor
did not offer evidence to support the creditor’s claim nor did he adduce testimony/introduce exhibits.  At
the conclusion of the hearing, the court issued a ruling sustaining the debtor’s objections and disallowing
the creditor’s claims.  Additionally, the court awarded sanctions in the form of attorneys’ fees against the
creditor and its counsel of record for failing to review the applicable case law and for failing to come
prepared for the hearing in accordance with the Local Rules for the Southern District of Texas.







17


In re Curry, 409 B.R. 831 (Bankr. N.D. Tex. 2009), Judge Jones


Chapter 7 trustee reopened a bankruptcy case (previously labeled as “no asset”) in order to
administer an asset which debtors had previously failed to disclose.  The asset was a cause of action
against Merck & Co. based upon injuries from the use of the drug Vioxx.  After reopening the case,
creditors received notice to file proofs of claim in the case.  Other than objecting to a secured claim, the
trustee took no action related to the remaining claims.


In light of the trustee’s determination to allow the claims, the debtors objected to a majority of the
claims filed in the case.  In ruling on the objections, the court had to consider (1) whether the debtors had
standing to object to the claims; and (2) whether the claims should be afforded prima facie validity under
the Rules of Bankruptcy Procedure.


In determining that the debtors did indeed have standing such that they could object to the claims,
the court did not limit itself to reviewing the total amount of unsecured debt identified on the schedules in
comparison to the amount of funds to be generated from the settlement of the cause of action.  Instead, the
court looked to the amount of claims that had actually been filed (even though later claims could have
been filed in the future) in comparison to the amount of funds anticipated to be received from the
settlement.


In determining that nearly none of the proofs of claim should be afforded prima facie validity, the
court denied that the weighing of equities could have any real bearing on the disputed claims.  While the
court acknowledge that the equities did not favor the debtors (i.e., the trustee contended that the debtors
failed to proceed in good faith, failed to disclose their asset on their schedules, failed to inform the trustee
of the asset, listed the very claims to which they were objecting to on their schedules, and entered into a
fee arrangement with their counsel making his fee contingent upon the amount of claims disallowed), the
court determined it could only look to the supporting documentation, which in most instances, it found to
be lacking.


In re Gulley, 400 B.R. 529 (Bankr. N.D. Tex. 2009), Judge  Jernigan


A Chapter 13 debtor filed for bankruptcy and attended a 341 meeting subsequent to which the
proof of claim bar date was set and noticed as November 14, 2007.  Before the bar date passed, the
debtor’s case was dismissed due to his failure to cooperate with the trustee.  The debtor moved to vacate
the dismissal and reinstate the case.  The court granted the debtor’s motion and entered an order
reinstating the case on November 19, 2007, five days after the passage of the proof of claim bar date.
Subsequent to the case’s reinstatement, a creditor filed two proofs of claim.  The debtor objected to the
claims, asserting that the claims were untimely filed.


In resolving the relevant issues, the court determined that while Rule 9006 negates the bankruptcy
court’s power to extend or toll the referenced deadlines, the bankruptcy courts do have the power to
nullify original case deadlines and recalculate them when there has been a dismissal or disruption of the
case.  A creditor should not be punished for failing to file a proof of claim in a dismissed case.


Sallie Mae Guar. Servs., Inc. v. Carla Roberts (In re Roberts), No. 09-30754, 2010 U.S. App. LEXIS
8620 (5th Cir. Apr. 26, 2010)


Sallie Mae filed a proof of claim based upon a student loan taken out by the debtor.  At the hearing
to determine the validity of Sallie Mae’s proof of claim, several documents that “conflicted drastically”
with respect to the amount owed were introduced into evidence. Among these documents was a
promissory note, introduced by the debtor, which bore the stamp “PAID IN FULL.”  Neither party offered
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an explanation of the circumstances surrounding this stamp.  After taking the matter under advisement,
the bankruptcy court disallowed Sallie Mae’s claim. Sallie Mae subsequently filed a motion for relief
from judgment under Rule 60(b)(3): (1) alleging that the court abused its discretion in denying Sallie
Mae’s Rule 60(b)(3) motion; and (2) asserting that the debtor had, by omission, misrepresented that the
promissory note had been paid in full or transferred to another lender by introducing the stamped
promissory note without explaining that it only bore that stamp because of a loan consolidation process
that the debtor terminated after the stamp had been applied. In response, the bankruptcy court dismissed
the motion, as did the district court on appeal.


On appeal, the Fifth Circuit concluded that the bankruptcy court had not abused its discretion
because Sallie Mae had not been prevented from fully and fairly presenting its case at the hearing. In
doing so, the Fifth Circuit focused on the fact that Sallie Mae had independent access to the note and had
failed to introduce its own version of the note or to explain the circumstances surrounding the “PAID IN
FULL” stamp at a hearing “convened for the very purpose of determining the validity of the proof of
claim for the debt evidenced by the promissory note.”


8 Class Actions


Wilborn v. Wells Fargo, N.A., (In re Wilborn), ___ F.3d ___, 2010 WL 2433091 (5th Cir. June 18, 2010).


Chapter 13 debtors alleged in an adversary proceeding that Bank charged, or charged and
collected, unreasonable and unapproved post-petition professional fees and costs during the pendency of
their bankruptcies. Debtors sought as relief a declaratory judgment that undisclosed fees and costs are per
se unreasonable. They also sought disgorgement of any fees and costs actually collected; an injunction
barring Bank from charging and/or assessing the mortgage accounts of debtors for fees and costs without
first seeking approval from the bankruptcy court; and sanctions against Bank pursuant to 11 U.S.C. § 105.
Debtors further moved for class certification. Bank challenges the bankruptcy court’s certification order
on both jurisdictional and procedural grounds.


The Fifth Circuit stated bankruptcy jurisdiction exists in three types of proceedings: those arising
under Title 11, those arising in a case under Title 11, and those that are related to bankruptcy cases. Once
federal jurisdiction is found in the district court under § 1334(b), the extent to which a bankruptcy court
may adjudicate a referred matter depends on whether the proceeding is considered to be “core” or “non-
core.” “Core” proceedings are those that “arise under” Title 11 insofar as they involve a cause of action
created by a statutory provision therein, and those that “arise in” cases under Title 11, which by their
nature can only arise in bankruptcy cases; the district court may refer such core matters to the bankruptcy
court for full adjudication. For matters that “relate to” bankruptcy cases, however, the bankruptcy court
may only issue proposed findings and conclusions to the district court.


The Court looked to Section 157(a), which permits district courts to refer to bankruptcy courts
“any or all cases” and “any or all proceedings.” Consistent with that broad authority, the district court for
the Southern District of Texas issued a general order of reference, which automatically refers all
bankruptcy cases and proceedings to the bankruptcy judges of the district. Thus, the placement of
jurisdiction in the bankruptcy court here was proper, and based upon the general order of reference, the
scope of the bankruptcy court’s jurisdiction was unrestricted. Additionally, the Court held that the
bankruptcy court had authority to certify a class action of debtors whose petitions are filed within its
judicial district provided that the prerequisites for a class under Rule 23 are satisfied.
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Due to the fact that the Court found that the class certification was improper under 23(b), they did
not address 23(a). Rule 23(b)(3) requires the court to find that “the questions of law or fact common to
class members predominate over any questions affecting only individual members, and that a class action
is superior to other available methods for fairly and efficiently adjudicating the controversy.” The Court
determined that the plaintiffs’ claims here failed under the predominance and superiority inquiries
because individual issues for each class member, particularly with respect to damages, override class
concerns when we consider how the case must be tried. Here, the circumstances surrounding the charging
of fees require an individual assessment of the claims. The differing circumstances of the debtors render
the reasonableness of the individual charges a fact-specific inquiry rather than a class-oriented decision.


For similar reasons, the Court found class certification to be improper under Rule 23(b)(2). This
inquiry focuses on whether the putative class defendant “has acted or refused to act on grounds that apply
generally to the class” so that injunctive or declaratory relief is appropriate for the class as a whole. Here,
plaintiffs’ request for disgorgement of fees is not merely incidental to the sought-after injunction and
declaration. The amount each plaintiff was charged and any amount disgorged will depend on the specific
circumstances of each class member and whether and how fees were imposed. For the foregoing reasons,
class certification was improper.


Pena v. Wells Fargo Bank (In re Pena), 409 B.R. 847 (Bankr. S. D. Tex. 2009), Judge Bohm


Chapter 13 debtor-mortgagors filed an adversary complaint against loan servicer, lender, and the
entity that purchased the lender’s assets from the Federal Deposit of Insurance Corporation (FDIC), as
receiver for the failed bank, alleging that defendants improperly serviced their loan in violation of the
automatic stay. Purchaser filed a Federal Rule of Civil Procedure 12(b)(6) motion to dismiss on the
grounds that it expressly did not assume any liability for “borrower claims” against loan servicer, and loan
servicer’s obligations were transferred to lender before the assets were purchased from the FDIC, thereby
leaving debtors with no claim against the purchaser.


The motion to dismiss was denied because a genuine issue of material fact existed regarding: (1)
whether all of lender’s servicing obligations were transferred to loan servicer, and (2) which of lender’s
liabilities were assumed by purchaser and which were retained by the FDIC.


One duty of the FDIC is to pay the depositors of a failed bank, primarily through a “purchase and
assumption” transaction in which the FDIC attempts to arrange for another bank to “purchase” the failed
bank and reopen it without interrupting banking operations and with no loss to the depositors. The FDIC
serves as both receiver and corporate insurer. Once a receiver is appointed,  the FDIC solicits bids from
other banks representing the “going concern” value of the failed bank, and the bid must be feasible
according to the statutory requirements of  12 U.S.C. 1823(e). If the bid is accepted, the purchasing bank
agrees to buy the assets and assume the liabilities of the failed bank.


A motion to dismiss for failure to state a claim tests only the formal sufficiency of the statements of
the claims for relief. A court must stay within the four corners of the complaint and not consider other
evidence or else this motion may be converted into a motion for summary judgment and disposed of as
such.


9 Debt Collection


Eastman v. Baker Recovery Servs. (In re Eastman), 419 B.R. 711 (Bankr. W.D. Tex. 2009), Judge Clark


The  debtor brought an adversary against a debt buyer and his attorney alleging that they
violated 11 U.S.C. § 524 while attempting to collect on a discharged debt.  The debtor also sought an
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injunction against the debt buyer and his attorney, and damages pursuant to the Fair Debt Collection
Practices Act, the Texas Debt Collection Act, and the Texas Deceptive Trade Practices-Consumer
Protection Act.  Additionally, the debtor asserted that the debt buyer and his attorney intentionally
inflicted emotional distress.  Although the debtor did not list the debt in his petition and did not assert
discharge as a defense in the collection action, the court found that the debt buyer and his attorney
violated the Fair Debt Collection Practices Act and the Texas Debt Collection Act by maliciously and
intentionally filing and pursuing an action against the debtor with knowledge that the debt had been
discharged in the debtor’s bankruptcy.  Despite this malicious and intentional action, the debtor was
limited to $1,000 in statutory damages under the applicable debt collection acts because the debtor was
not a “consumer” and thus lacked standing to bring an action under the Texas Deceptive Trade Practices-
Consumer Protection Act.  Moreover, the actions of the debt buyer and his attorney did not give rise to an
intentional tort cause of action.  The request for an injunction barring further debt collection attempts was
granted.


10 Debtor’s Duties


In re Royce Homes, LP, No. 09-32467, 2009 WL 3052439 (Bankr. S.D. Tex. Sept. 22, 2009), Judge
Bohm


Chapter 7 trustee filed a motion requesting the bankruptcy court to order the manager of the
debtor’s general partner to turn over several documents and other information regarding the debtor’s
bankruptcy estate.  The manager argued that he had already turned over all relevant documents to the
trustee.  The trustee acknowledged that the debtor had given him access to voluminous documents, but the
trustee argued that only a small percentage of them were relevant to the debtor’s financial condition.  The
manager argued that it was the trustee’s duty to wade through the documents and piece together the
information.


The court disagreed, finding that the debtor, through its designated representative, has a duty to
provide the trustee with the specific documents requested.  The voluminous production was not sufficient.
The court further held that the debtor had a duty to create corporate charts showing the various entities
associated with the debtor.  The court asserted that the duties of the debtor are based both on statutory and
common law.


11 Discharge


In re Smith, 2010 WL 2305302 (Bankr. S.D. Tex. June 4, 2010) [J. Steen].


Ms. Smith filed a dischargeability complaint after (i) the court entered a discharge; (ii) the case was
closed; and Ms. Smith consolidated a pre-petition student loan.  The issue in Smith was whether Ms.
Smith could ask the court to determine that a student loan is dischargeable.


Debtors may not discharge student loans in a Chapter 7 case unless the court determines that repayment of
the debt would constitute undue hardship. The court adopted In re McBurney’s conclusion that if a new
creditor paid off a pre-petition loan before the court determined that the loan was dischargeable, the
consolidated loan constitutes a new loan and the discharge does not affect it.  The debtor paid the debt and
could not argue that it would be an undue hardship to repay it.


The Court concluded that Ms. Smith may have lost the opportunity to discharge the student loan if she
paid the loan pre-petition.
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In re Simms-Wilson, 2010 WL 2246283 (Bankr. S.D. Tex. 2010).


Law firm filed proofs of claim in Chapter 13 debtor’s bankruptcy case on behalf of its clients for
delinquent ad valorem taxes. While debtor’s bankruptcy case was still pending, debtor interviewed for an
associate attorney position with Law Firm. The partner was not personally involved in debtor’s
bankruptcy case and had no knowledge of debtor’s delinquent taxes when law firm interviewed debtor to
the interview. Debtor’s bankruptcy was not touched on in the interview. The partner offered debtor the
associate position with the firm, and the debtor accepted. Law firm failed to perform a conflicts of interest
“check” on debtor at the time she was hired and did not inquire whether debtor  owed delinquent taxes.
Debtor began working on law firm’s Fort Bend and Lamar cases, including those involving delinquent ad
valorem tax collections.


Law Firm filed a proof of claim on behalf of Fort Bend and Lamar for delinquent 2008 ad valorem
taxes in debtor’s bankruptcy case. Subsequently, the interviewing partner learned of debtor’s bankruptcy
case and alerted his supervisor who determined that debtor’s debts violated law firm’s “firm policy”
against owing debts to Law Firm’s clients. Both partner and supervisor deemed it necessary to terminate
debtor’s employment. Upon debtor’s suggestion, Law Firm agreed to look into whether they could keep
debtor on if she was able to pay her delinquent taxes earlier than her bankruptcy plan described. Once it
was determined that debtor was unable to do so the inquiry was ended, and her employment was
terminated. Debtor’s attorney sent a letter to law firm informing them that debtor’s termination violated
§§ 362 and 525 of the Bankruptcy Code.


A plaintiff alleging a violation of § 525(b)(3) must prove that the sole reason for plaintiff’s
termination was due to the plaintiff’s failure to pay a dischargeable debt. The Court considered an
abundance of evidence presented at trial illustrating that debtor was terminated solely because she owned
delinquent taxes to Fort Bend and Lamar. Since debtor satisfied her burden to prove that she was
terminated for a discriminatory purpose, the burden then shifted to law firm to prove a legitimate,
nondiscriminatory reason for the termination. They were not able to do so. Additionally, Law Firm did
not take any steps towards attempting to accommodate debtor’s bankruptcy status and their ethical
concerns. To the extent that an ethical conflict did exist, Law Firm’s argument is indivisible from their
true motive for terminating debtor—to quickly extinguish a potentially embarrassing and costly issue.
Since the Court found that debtor was terminated solely because of her delinquent taxes, the Court next
had to consider whether the delinquent taxes were a “debt that is dischargeable” in bankruptcy.


The Court determined that the answer to the above question hinged on whether the delinquent
taxes were a debt that was capable of i) inclusion in debtor’s bankruptcy plan, and ii) receiving a
discharge therefrom after successful completion of the plan pursuant to Section 1328. Both pre-petition
and post-petition delinquent taxes could be included in a debtor’s bankruptcy plan and discharged upon
successful completion of that plan. Accordingly, the delinquent taxes were dischargeable within the
meaning of § 525(b)(3). However, debtors were awarded no damages because debtor failed to show she
suffered any financial consequences from the termination. Also, debtor’s §§ 362(a)(3) and (a)(6) claims
regarding violation of the automatic stay were also rejected because a debtor may not ask to pay a debt
early and then claim that the stay is violated when the creditor responds that they should both research the
issue.


Master-Halco, Inc. v. Sanchez (In re Sanchez), Adv. No. 08-3431, 2009 WL 1657991 (Bankr. S.D. Tex.
June 12, 2009), Judge Steen
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The plaintiff sued to deny discharge of its claim pursuant to 11 U.S.C. § 523(a)(4) and also alleged
that the court should not grant the debtors a discharge of any debts.


The debt between the plaintiffs and the debtors arose when All Fence Company, Inc. (owned by
the debtors) entered into a line of credit agreement with the plaintiff. Mr. Sanchez was president of All
Fence, and Mrs. Sanchez performed secretarial duties. During discovery, the plaintiff requested
production of documents relating to All Fence’s purchase of goods using the line of credit from the
plaintiff, but neither All Fence nor Mr. Sanchez were able to produce them. On their bankruptcy
schedules, the debtors listed the plaintiff’s claim as $118,000.00. Also, the debtors did not disclose their
ownership of Sanchez Mexico Retail Store, Inc. (“SMR”), but did amend subsequent schedules to include
it, later valuing it at $0.00. Despite that valuation, Mrs. Sanchez testified that SMR earned nearly
$100,000.00 per year and owned a variety of property.


In addition to the debtors’ admission as to liability for all of All Fence’s debt to the plaintiff, the
court found that All Fence was the alter ego of the debtors.


As to the plaintiff’s non-dischargeability claim, the plaintiff alleged that pursuant to 11 U.S.C. §
523(a)(4), the debtors engaged in fraud.  The court found that Mr. Sanchez met the definition of a trustee
under Texas Property Code § 162.002 through his ownership and operation of All Fence and his receipt
and control of trust payments through All Fence. See Tex. Prop. Code Ann. § 162.002 (Vernon 2009).
The court found, however, that Mrs. Sanchez was not a trustee. The determination that Mr. Sanchez was
acting as a fiduciary as provided in §162 did not end the court’s inquiry. Under § 523(a)(4), a creditor
must prove that the debtor engaged in wrongful conduct amounting to a breach of fiduciary duty. See In
re Dissmore, 2004 Bankr. LEXIS 2401, *12 (Bankr. N.D. Tex. Oct. 25, 2004). In order to succeed under
§ 523(a)(4), the plaintiff must prove that the debtor intentionally misapplied funds with intent to defraud.
See id. at *13.  Here, the plaintiff satisfied this burden and the debtors were denied a discharge.


McClure v. Bank of Am. (In re McClure), 420 B.R. 655 (Bankr. N.D. Tex. 2009), Judge Lynn


In this case, the debtor was an individual who also substantially owned and guaranteed the debts
of a business that filed a Chapter 7 bankruptcy.  After the debtor received a discharge, he filed a
complaint that the creditor had violated § 524(a)(2) by knowingly continuing to pursue the debts after
they had been discharged.  Under section § 524(a)(2), a discharge operates as a permanent injunction
against actions used to collect debts discharged in bankruptcy.


After the discharge, the creditor assigned both cases to a collection agent by using the bankrupt
corporation’s tax identification number instead of the individual’s personal social security number.  As a
result, the collection agent’s perfunctory bankruptcy scrub failed to reveal the individual’s bankruptcy.
After attempting to collect from the individual debtor, one of two collection agents discovered both
bankruptcies and appropriately entered notice of the actions in the collection agent’s database to prevent
violations of § 524(a)(2).  However, a weakness in the computer system prevented the information from
disseminating to other collections agents actively working on the same case.  The uninformed collection
agent continued to pursue the debts, prompting the debtor’s lawsuit.


The court held that a collection agent’s notice of a debtor’s bankruptcy imparts knowledge upon
its client and all other agents within the agency sufficient to find a knowing violation of § 524(a)(2) if
discharged debts continue to be pursued.  Because of this knowledge, the creditor and collection agency
both “knowingly” violated 524(a)((2) and was liable for contempt.  The court held, however, that the
individual collection agent was personally unaware of the bankruptcy and was not liable for civil
contempt personally. The court advised that it is incumbent on creditors to maintain adequate procedures
to ensure that they do not violate the § 524(a)(2) injunction.
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The court granted the debtors actual damages of $2,500 and punitive damages of $100,000 from
the bank and $50,000 from the collection agency because the court regarded the inadequate computer
warning systems as demonstrating “a lack of concern for the law.” The punitive fines would be waived if
the creditor and collection agent could respectively show that their in-house procedures had been
corrected to ensure against future 524 violations.


McClure v. Bank of Am. (In re McClure), 2010 WL 1839023 (Bankr. N.D. Tex. May 6, 2010), Judge
Lynn


In the underlying adversary case, BOA contracted with CFG to collect debts. The debtors had
credit card obligations to BOA as principals for a company called Qualico.  Although BOA knew that the
debtors received a Chapter 7 discharge of the debt, it submitted two of the accounts to CFG for collection.
Then, CFG assigned the accounts to two of its employees for collection from both the debtors and
Qualico. Both employees ran a bankruptcy scrub on each account using the company’s employer
identification number, but neither indicated the bankruptcy. When one of the employees learned of the
debtors’ discharge, all collection stopped. At the ensuing adversary hearing, the court held that BOA and
CFG violated 11 U.S.C. § 524(a)(2) and were jointly and severally liable for actual damages and attorney
fees. The court also imposed sanctions on both BOA and CFG, conditioned upon BOA and CFG showing
implementation of new procedures meant to guard against 11 U.S.C. § 524(a)(2) violations.


Both BOA and CFG filed motions for reconsideration of four issues, including the award of
damages and attorneys’ fees, the finding of joint and several liability, and the court’s authority to impose
conditional sanctions.


As to the damages award, the court rejected what it characterized as a “no harm, no foul”
argument. Affirming the award, the court stated that the award served public policy by upholding orders
of the court and compensated the McClures for “distress and discomfort.”


With respect to attorneys’ fees, the court modified the award by reducing it from $79,839.14 to
$8,074.51, but not for the reasons suggested by BOA and CFG. Rather, the court modified the award
because of an agreement between the McClures and their attorney. The attorney had agreed to share half
of any attorneys’ fees awarded with the McClures. The court concluded that because the agreement
constituted an inducement to sue, it was improper.


Next, the court addressed joint and several liability. BOA asserted that joint and several liability
was not appropriate because they did not act together to violate § 524(a)(2). The court looked to tort law
to conclude that CFG’s violation of § 524(a)(2) was foreseeable because BOA already knew of the
McClures’ discharge of the debts that BOA referred to CFG. In addition, the court rejected the argument
that neither BOA or CFG should be liable when the violation would not have occurred without the other’s
action. The court stated that not imposing joint and several liability would essentially deprive debtors of
the protection of certain bankruptcy provisions.


With regard to the final issue of sanctions, the court first discussed that BOA and CFG should
amend their procedures.  The court, however, stated that though it believed a court could so act pursuant
to its powers under § 105(a), no appellate authority supported that proposition, and the court vacated the
sanctions.


Mann Bracken, LLP v. Powers (In re Powers), 421 B.R. 326 (Bankr. W.D. Tex. 2009), Judge Clark


On December 19, 2009, District Judge Sparks ordered a class action plaintiff attorney to pay Rule
11 sanctions for an improper, unresearched filing of a class-action certification.  When the attorney later
filed Chapter 7 bankruptcy, the plaintiff creditors filed a motion asking the court to apply collateral
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estoppel preventing the attorney from contesting his actions as “willful and malicious” and seeking
summary judgment that the sanctions were nondischargeable under §523(a)(6).


The court looked to In re Miller, 156 F.3d 598 (5th Cir. 1998) where the Fifth Circuit imposed
both an objective and subjective test in determining § 523(a)(6) nondischargeability.  To rise to the level
of “willful and malicious” that prevents a discharge, an injury must have an objective substantial certainty
of harm or a subjective motive to cause harm.”  This test was refined in Berry v. Vollbracht (In re
Vollbracht), 276 Fed. Appx. 360, 361–62 (5th Cir. 2007) to also include that the actions must “not be
sufficiently justified under the circumstances to render it not ‘willful and malicious.’”


The court held under Miller and Vollbracht that imposing Rule 11 sanctions requires an objective
test and does not in and of itself constitute “willful and malicious” injury to meet the § 523(a)(6) burden.
District Judge Sparks imposed the sanctions to prevent hazardous, wasteful behavior without making a
specific finding that the attorney knew or should have known the certification filing would actually injure
the plaintiffs or that the filing was specifically intended to harm the plaintiffs.  Because there was no
specific finding on this issue, the bankruptcy judge denied the motion for summary judgment on the basis
of collateral estoppel.


Eric D. Fein, P.C. & Assoc. v. Young (In re Young), Adv. No. 08-41515, 2010 Bankr. LEXIS 468 (Bankr.
E.D. Tex. Feb. 16, 2010), Judge Rhoades


The plaintiff law firm sought a judgment of nondischargeability of certain fees related to the
divorce of the Chapter 13 debtor, pursuant to 11 U.S.C. §§ 523(a) or the revocation of the debtor’s
discharge under 11 U.S.C. 727(d) and (e). The debtor filed a motion for summary judgment.


After dismissing a number of the plaintiff’s arguments for being untimely, the court turned to the
issue of whether a debtor’s obligation to pay her own divorce attorney’s fees constituted a domestic
support obligation under § 523(a)(5). After reviewing relevant case law, the court concluded that a
debtor’s liability for his own attorney’s fees incurred in a child support dispute is not a debt owed “to a
spouse” for purposes of § 523(a)(5). Alternatively, the plaintiff argued that its fees were part of the
property division between the debtor and her ex-husband. In response, the court noted that property
settlement debts are protected by the § 523(a)(15) exception, not the § 523(a)(5) exception. The court
further noted that the Code permits property settlement debts to be discharged upon the successful
completion of all payments under a Chapter 13 plan. 11 U.S.C. § 1328(a). Therefore, the court concluded
the debtor’s obligation to pay her own attorney’s fees did not fall within the § 523(a)(5) exception to
discharge because the debt was not debt owed to a former spouse or child for alimony, maintenance or
support.


Reed v. Cooper (In re Cooper), 426 B.R. 227 (Bankr. N.D. Tex. 2010), Judge Jernigan


Creditor and U.S. trustee brought an action alleging common-law fraud and seeking to revoke the
discharge of a Chapter 7 debtor who accepted and held proceeds from the sale of non-exempt property.
The court rejected plaintiffs’ fraud claim, but revoked debtor’s discharge.


Section 727(d) allows a creditor, trustee, or the U.S. trustee to seek the revocation of a discharge if
the debtor acquired property of the estate and “knowingly and fraudulently failed to report the acquisition
of or entitlement to such property, or to deliver or surrender such property to the trustee.”  The debtor
stipulated to the acquisition of estate property.


The court concluded that the debtor acted knowingly, as his attorney informed him numerous
times and in no uncertain words that he must turn over the proceeds of the sale of the non-exempt
property.  The debtor knew for a year and a half before the sale of the property that he was under an
obligation to turn over the proceeds from the sale of the property.
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The court also held that debtor acted fraudulently, as he: (1) concealed that he had received the
proceeds from the sale of the properties for many months; (2) represented to the trustee that he did not
intend to liquidate the properties; and (3) valued the properties significantly lower in his Schedules than
what was received from their sale.


Trinity Hardwood Distrib., Inc. v. Hoefer (In re Hoefer), Adv. Nos. 09-04009 & 09-04042, 2010 WL
1658323 (Bankr. E.D. Tex. Apr. 23, 2010), Judge Rhoades


The court considered adversary complaints by two creditors of the Chapter 7 debtor objecting to
the debtor’s discharge under 11 U.S.C. §§ 727(a)(2)(A), (a)(3), (a)(4)(a), (a)(6), and (a)(7) and seeking a
judgment determining that one debt should be exempted from discharge under 11 U.S.C. § 523(a)(2)(B).


The court declined to deny the debtor’s discharge under §§ 727(a)(2)(A), (a)(4)(A), and (a)(6).
Under § 727(a)(2)(A), the court held that even though the debtor failed to disclose the transfer of a piece
of property in his original schedules and statements, he disclosed the transfer at the meeting of the
creditors, his creditors were never harmed by the transfer, and he did not have the intent to hinder, delay,
or defraud a creditor.  Under § 727(a)(4)(A), the court held that debtor’s misstatements to the plaintiffs
were not made under oath and furthermore the statements were not made with fraudulent intent.  Under §
727 (a)(6), the court determined that the debtor had substantially complied with the court’s orders
regarding discovery, albeit untimely, which was grounds for an award of attorney’s fees only.


The court concluded the plaintiffs had established grounds to deny the debtor’s discharge of their
debts under §§ 727(a)(3) and (a)(5) as well as under § 523(a)(2)(B).  Under § 727(a)(3), the court held
that the debtor, as a sophisticated businessman, had not provided any adequate excuse for the
disappearance of nearly all of his company’s business records and that the plaintiffs had met their burden
of showing the failure of the debtor to keep financial records necessary to show the financial condition of
the business to creditors.  The court held that the debtor had failed to explain satisfactorily what happened
to a $200,000 loan to one of the plaintiffs and tens of thousands of dollars in funds withdrawn from his
company’s bank account.  Therefore, the debtor was denied a discharge pursuant to § 727(a)(5).


Finally, the court held that under § 523(a)(2)(B), the debtor intended to deceive one of the
plaintiffs by submitting a false credit application, various false financial statements, profit and loss and
balance sheet statements to secure a $200,000 loan for his company.  Thus, the court held this particular
debt would not be discharged.


Branch v. Educ. Credit Mgmt. Corp. (In re Branch), Adv. No. 09-03206, 2010 WL 817395 (Bankr. N.D.
Tex. Mar. 9, 2010), Judge Jernigan


The debtor sought relief under Chapter 7 of $50,000.00 in student loans.  The debtor incurred the
loans while obtaining a master in International Business Development from George Washington
University.  After graduation, the debtor was earning approximately $240,000.00 annually.  Later,
however, the debtor’s income dropped to $12,258.00, he developed deep vein thrombosis, and he had a
single dependent in need of financial support.


The court held that the debtor failed to meet the three-part test to demonstrate that repayment of
the loans would be an undue hardship on him and his dependent.  Specifically, he failed to show that: (1)
he could not, based on his current income and expenses, maintain a standard of living for himself and his
dependent if forced to repay the student loan; (2) that additional circumstances existed indicating that the
state of affairs was likely to persist for a significant portion of the repayment period of the student loan;
and (3) that he had made good faith efforts to repay the loans.


The court determined that: (1) debtor could maintain a minimal standard of living as his income-
based repayment plan under C.F.R. § 682.215(b) would be $0.00; (2) debtor’s claim that his deep vein
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thrombosis would prevent him from repaying the loan was unfounded; and (3) debtor’s past failure to
make payments resulting in a reduction in the balance of his loan despite his large annual earnings and his
failure to apply for an income-based repayment plan under C.F.R. § 682.215(b) evidenced a lack of good
faith in repaying his loan.


Kesselring v. Olivarez (In re Olivarez), Adv. No. 09-1025, 2010 WL 796934 (Bankr. W.D. Tex. Mar. 4,
2010), Judge Gargotta


The court considered an adversary complaint by a creditor of the Chapter 11 debtor seeking to
declare a debt non-dischargeable under 11 U.S.C. § 523(a)(2)(B).  The debtor’s law firm partner had
allegedly committed fraud, which was imputed to the debtor.  The issue centered around whether a jury
instruction given in a state court trial concerning the elements of fraud was appropriate given that its
contents differed from the elements of the five factor test in RecoverEdge v. Pentecost, 44 F.3d 1284,
1293 (5th Cir. 1995) for determining the dischargeability of a debt under § 523(a)(2)(B).


The debtor argued that the state court’s jury instruction was much broader than the definition in
RecoverEdge and it was impossible to know which definition the jury used to find fraud; thus, the creditor
could not use the findings of the state court to find the debtor liable for committing fraud.  The court
determined that the major difference between the two definitions was that the state court’s instruction
allowed for a finding of fraud based on either a material misrepresentation or an omission, while
RiverEdge was based only on a material misrepresentation; thus, the key issue to be determined was
whether omitting a material fact was enough to find a debt nondischargeable under § 523(a)(2)(B).


The court noted that courts have “overwhelmingly” held that silence on a material fact can equal a
false representation under § 523(a)(2)(B).  The court then held that a material omission may be considered
a false representation under § 523(a)(2)(B) and that the state court jury’s finding of fraud was sufficient
under § 523(a)(2)(B).  The fraudulent omission of the law firm partner was imputed to the debtor and the
debt was nondischargeable.


Benchmark Bank v. Crumley (In re Crumley), Adv. No. 09-3215, 2010 WL 1409443 (Bankr. N.D. Tex.
Apr. 8, 2010), Judge Houser


Lender sought an exception to discharge, alleging the Chapter 7 debtors knowingly and
fraudulently made false oaths or accounts pursuant to, among other things, 11 U.S.C. § 727(a)(4)(A).  The
court first noted that an omission is material if it bears a relationship to the bankrupt's business
transactions or estate, or concerns the discovery of assets, business dealings, or the existence and
disposition of his property.  The court found debtors’ failure to disclose the following items as material:
1) an ownership interest in even a worthless company; (2) the name of their accountant; (3) interest
income received; (4) funds received from debtor-husband’s father; (5) an advance on future commissions
received from the husband’s supervisor personally; (6) funds withdrawn from their children’s custodial
accounts; (7) debtor-wife’s use of her maiden name; (8) a laptop; (9) loans taken out on debtors’ life
insurance policies; (10) a potential claim against a home-builder; (11) the second mortgage on their home;
and (12) their regular life insurance payment.


The court held that debtor-wife did not have knowledge of the falsity of the majority of these
items, and while it is only logical that she would know of items such as a laptop, there is no evidence in
the record establishing this fact.  However, the court found the husband had knowledge of the falsity of all
of the items.


The court then looked to the husband’s fraudulent intent.  Fraudulent intent may be demonstrated
through actual evidence of intent to defraud, or through the cumulative effect of a large number of
falsehoods in a debtor's schedules as evidence of a reckless disregard for the truth.  The court declined to
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find fraudulent intent by simply totaling up a certain number of mistakes.  However, when coupled with
the husband’s admitted use of his “best guesstimate figure” and overall carelessness in preparing the
schedules, the court found a reckless disregard for the truth pursuant to 11 U.S.C. § 727(a)(4)(A) and
barred his discharge.


Mullican v. Moser (In re Mullican), 417 B.R. 408 (E.D. Tex. Aug. 4, 2009), District Judge Schneider


Debtors challenged bankruptcy court judgment that concluded conversion of debtor husband and
debtor wife’s case from Chapter 13 to 7 was made in bad faith, and that a large IRA inheritance became
property of the estate on the date of conversion, not the petition date.  The Chapter 7 trustee cross-
appealed as to the date that the IRA became property of the estate.


The district court affirmed the bankruptcy court’s decision.  The district court concluded that the
debtors concealed both vehicles and accounts, determining that the debtors converted their case in bad
faith, and that the debtors’ discharge should be denied pursuant to 11 U.S.C. § 727(a)(2)(B) & (a)(4)(A).
While the district court concluded that the bankruptcy court erred in concluding that the IRA was property
of the estate as of the date of conversion, the error was harmless.


Hill v. Lewis (In re Lewis), Adv. No. 09-4101, 2010 WL 1379770 (Bankr. E.D. Tex. Mar. 30, 2010),
Judge Rhoades


The Hills initiated an adversary proceeding against Kirk Lewis requesting the court to hold that
the obligation of the debtor to the Hills was excepted from discharge pursuant to 11 U.S.C. §§ 523(a)(2)
and (a)(4). Both parties argued that the court’s prior holding liquidating and allowing, in part, the Hills’
proof of claim against the debtor had a preclusive effect on this case’s outcome. However, the parties’
motions for summary judgment were based on the application of the present law to the facts.


The following findings of facts were uncontested. This adversary proceeding pertains to the
dispute among family members regarding the assets of the Maud Hill Life Insurance Trust (the Trust).
The debtor and the Hills were beneficiaries of the trust. The debtor’s uncle and the debtor himself both
served as trustee of the Trust for a period of time.  Previously, the debtor filed a Chapter 13 case and the
Hills filed a claim against the debtor’s estate. In its previous opinion and order, the court found that the
debtor’s uncle breached his fiduciary duty to the trust when he made disbursements from the trust’s assets
at the debtor’s instruction. Further, the court concluded that these disbursements were improper and the
debtor aided and abetted his uncle. Additionally, the court concluded the debtor breached his own
fiduciary duty to the trust when he was trustee by transferring $66,860.71 from the trust’s bank account to
his business. In the prior case, the court also concluded that the Hills failed to establish a claim against the
debtor for fraud that required a proof of misrepresentation by the debtor to the Hills upon which the Hills
relied. Subsequently, the debtor filed his present bankruptcy case under Chapter 7.


Under the current Chapter 7 case, the Hills initiated an adversary proceeding seeking a judgment
that the debtor’s obligation to them was not dischargeable.  Specifically, the Hills asserted that the
debtor’s obligation was nondischargeable based on: (1) actual fraud under Section 523(a)(2)(A); and (2)
fraud or defalcation while acting in fiduciary capacity under Section 523(a)(4). The debtor argued that the
Hills were not entitled to summary judgment and their nondischargeability compliant was insufficient as a
matter of law because of the previous holding that the Hills had failed to establish a claim for fraud. In
regards to Section 523(a)(2)(A), the court relied on its previous holding that the Hills failed to establish
the debtor made any misrepresentations to them upon which they relied.


In the alternative, the Hills claimed the debt should be nondischargable based on Section
523(a)(4), which excepts from discharge debts “for fraud or defalcation while acting in a fiduciary
capacity, embezzlement or larceny.” This section does not require a showing of actual fraud if the debtor
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was acting in a fiduciary capacity. Instead, to find the debt dischargeable, the court needs to go no further
than the test for defalcation.


The court noted that defalcation is a willful neglect of duty. The Fifth Circuit describes willful
neglect as a reckless standard measured by what a reasonable person knew or reasonably should have
known. Since in the previous case the court found that the debtor breached his fiduciary duty and the
debtor deliberately emptied the trust’s bank account ,the court concluded that the debtor’s liability to the
Hills as it related to his fiduciary duty was nondischargeable pursuant to Section 523(a)(4).


Anadarko Petroleum Corp. v. Garza (In re Garza), 2009 WL 2046573 (Bankr. S.D. Tex. July 9, 2009),
Judge Steen


The debtor filed a voluntary Chapter 7 bankruptcy petition, listing an $800,000.00 debt of
restitution to a creditor. Creditor filed this adversary proceeding seeking a determination that debtor’s
debt to creditor by the order for criminal restitution is non-dischargeable, and is entitled for remedies
under 18 U.S.C. §§3613 and 3664. The issue was whether all or part of  the restitution should be held
non-dischargeable. The court found the entire criminal restitution penalty to be non-dischargeable as a
matter of law, and ordered restitution to be paid to the creditor who was harmed through misappropriation
of funds.


Section 523(a)(13) excepts from discharge any debt for any payment of an order of restitution
issued under 11 U.S.C. Title 18. Under 18 U.S.C. 3613(e), no discharge in a title 11 proceeding shall
discharge a liability to pay a fine pursuant to that section. A district court may award restitution to victims
of the offense, but the restitution award can encompass only those losses that resulted directly from the
offense for which the defendant was convicted. An order of restitution must be limited to losses caused by
the specific conduct underlying the offense of conviction.


Doyal v. Doyal (In re Doyal), 2010 WL 796941 (Bankr. W.D. Tex. Mar. 4, 2010), Judge Gargotta


Creditor paid an attorney a $5,000.00 retainer to file a lawsuit. The attorney told creditor he filed
the lawsuit, when, in fact, he did not. The court found the attorney committed fraud, and all of the
attorney’s actions were within the course and scope of the business enterprise, so all partners of the law
firm were liable for debt incurred as a result of the fraud. Creditor filed an adversary complaint to
determine whether debts owed to her should be held nondischargeable pursuant to 11 U.S.C.
§523(a)(2)(A).


Attorney then contended that the jury was given an instruction regarding a finding of fraud under
11 U.S.C. 523(a)(2)(A), which is much broader than the definition of fraud from RecoverEdge v.
Pentecost, 44 F.3d 1284, 1293 (5th Cir. 1995), and that the instruction was not enough to support a finding
of fraud. The debtor was collaterally estopped from arguing the issue in a dischargeability hearing
because, at trial, the debtor acknowledged that the first half of the definition of fraud from the state court
trial would have been an acceptable definition for fraud.


In a general partnership, debt incurred as a result of a business partner’s fraud will be
nondischargeable, regardless of the culpability of the party seeking the discharge. When an issue to be
precluded was previously litigated in a state court trial, bankruptcy courts will look to the requirements
under state law for collateral estoppel. When an issue to be precluded was previously litigated under
federal law, the court will apply federal common law.


Am. Bank of Commerce v. Powell (In re Powell), 423 B.R. 201 (Bankr. N.D. Tex. 2010), Judge Jernigan
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Creditor sought to prevent discharge pursuant to 11 U.S.C. § 523(a)(6) & 523(a)(2)(A) because
there were 5000 fewer cattle than the debtor had earlier reported when the bank inspected its collateral.
The debtor maintained that the sizeable discrepancy in his cattle count—which secured the line of
credit—was due to cattle straying, cattle dying, and the fact that the reports given to the bank were mere
estimates.


In the Fifth Circuit, to prove a willful and malicious injury under 11 U.S.C. 523(a)(6), an objective
substantial certainty of injury or a subjective motive to cause injury must exist.  The court found that the
debtor had not violated § 523(a)(6) because there was only an inference of wrongdoing.  


The creditor also failed to satisfy the requirements of 11 U.S.C. 523(a)(2)(A) because, analyzing
the totality of the circumstances, the lender’s reliance upon the debtor’s cattle inventory reports were not
reasonable for the following reasons: (1) the tally books were hand-written by the elderly cattleman who
was not particularly business-savvy; (2) the reports were not even submitted until after the margin
agreement was entered into; (3) the agreement itself called for the lender to inspect certain cattle twice a
year and others quarterly and the lender failed to do so; and (4) there was no evidence that the debtor
prevented, misled, or discouraged the lender from conducting the inspection.


Randazzo v. Fox (In Re Fox), Adv. No. 08-4094, 2009 WL 4667578 (Bankr. E.D. Tex. Aug. 11, 2009),
Judge Rhoades


The plaintiff entered into a contract with the debtor for the construction of a home and a pool on
property owned by the plaintiff.  The plaintiff sought damages against the debtor for overpayment based
on misrepresentation on invoices paid during the construction of the home.  The plaintiff also asserted that
the liability for the misrepresentations was not dischargeable under § 523(a)(2)(A).  The plaintiff admitted
underpaying other invoices sent by the defendant and the defendant asserted claims against the plaintiff
for the amount of the deficiency.


A plaintiff cannot get past the first step in determining dischargeability if it cannot establish an
underlying claim entitling it to payment.  A plaintiff must establish damages as well as false statements or
actual fraud by the defendant in order to obtain a non-dischargeable judgment.  The provisions of § 523(a)
do not make a debtor liable to a creditor-they merely determine whether an existing liability is a
dischargeable one.


Accordingly, the court concluded that the preponderance of the evidence did not establish a loss
by the plaintiffs that would lead to a claim.  The plaintiffs failed to establish any damages arising from the
defendant's alleged misrepresentations.


Laughlin v. Nouveau Body & Tan, L.L.C. (In re Laughlin), 602 F.3d 417 (5th Cir. 2010)


Prior to filing his Chapter 7 petition, the debtor renounced his interest in a testamentary gift. The
bankruptcy court held that doing so constituted a fraudulent transfer under 11 U.S.C. § 727(a)(2). The
Fifth Circuit, emphasizing that deference to state law should guide determinations of a party’s interest in
property, concluded that under Louisiana law, no transfer of a property interest occurred when the
renunciation passed the gift on to the debtor’s daughter. Because no property interest was transferred from
the debtor, the renunciation did not constitute a fraudulent transfer under § 727(a)(2).


Tower Credit, Inc. v. Gauthier (In re Gauthier), 349 Fed. App’x 943 (5th Cir. 2009)


A husband and wife filed for Chapter 13 bankruptcy protection.  Before their marriage, the
husband made fraudulent misrepresentations on a loan application to a bank.  There was no evidence that
the wife knew anything about the fraudulent misrepresentations.  The bank wanted a finding of
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nondischargeability pursuant to 11 U.S.C. 523(a)(2) to apply to both the husband and the wife.  The Fifth
Circuit concluded that fraud may be imputed “only if the fraudulent representations were made by a
formal partner or agent.”  The marital relationship was not sufficient for the imputation of the husband’s
fraud to the wife.


12 Discrimination Against Debtors


Banner v. ABF Freight Sys. (In re Banner), 422 B.R. 608 (Bankr. N.D. Tex. 2009), Judge Houser


The court weighed the cross-summary judgment motions of debtor (as plaintiff) and  debtor’s
former employer.  Employer terminated debtor after debtor’s company credit card was cancelled as a
result of her bankruptcy.  Employer reviewed debtor’s performance and tenure after the fact to determine
whether to make an exception to its corporate card policy.  On thirteen occasions since 2005, Employer
guaranteed an employee’s company card that had been denied as a result of bankruptcy; on three
occasions, Employer terminated the employee.  After its review, Employer terminated the debtor.
Employer maintained it did so because of debtor’s job performance and her failure to comply with its
policy of qualifying for and maintaining a corporate card.  Employer introduced evidence comparing her
performance with that of other sales representatives, and employee’s performance was indeed worse.


Pursuant to § 525(b), an employer may not terminate an employee “solely because” of his or her
request for relief under the Code.  While debtor raised issues that her performance was not as bad as that
argued by Employer, she failed to present any summary judgment evidence demonstrating that her job
performance was problem free.  In other words, debtor did not raise a genuine issue of fact that the sole
motivating factor causing her termination was her bankruptcy filing.  The court rejected debtor’s attempt
to compare the burden of proof for employment discrimination under the Code with that of Title VII of
the Civil Rights Act of 1964.


13 Dismissal and Conversion


Jacobsen v. Moser (In re Jacobsen), ______ F.3d _____, 2010 WL 2388425 (5th Cir. June 16, 2010).


Chapter 13 debtor filed his required bankruptcy schedules and Statement of Financial Affairs. In
his Statement of Financial Affairs, under “Prior address of debtor” he listed the address 2324 Tice Valley
Blvd., Walnut Creek, CA 94595 (the “Tice Valley Property”). In the section for listing spouses and
former spouses, debtor misspelled his wife’s name. At the meeting of creditors, it was revealed that there
were numerous real properties in both Texas and California titled to his wife’s name and that the Tice
Valley Property was proceeding to sale. The Chapter 13 Trustee responded by filing an adversary
proceeding to enjoin the sale (the “Adversary Proceeding”). At a hearing in the Adversary Proceeding,
debtor disclosed that he had a non-exempt property interest in the Tice Valley Property. While the
Adversary Proceeding was progressing, the Trustee filed a motion to convert the case from Chapter 13 to
Chapter 7 for cause under § 1307(c).


During debtor’s examination at the Bankruptcy Court’s hearing on the motions, it became clear
that debtor’s schedules and Statement of Financial Affairs contained inaccuracies and deficiencies. The
Fifth Circuit conceded that the issue of whether there is an exception to a debtor’s right to dismiss under §
1307(b) for bad faith conduct or abuse of process was an issue of first impression. Hence, the Court
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looked to other courts and the Supreme Court’s decision in Marrama (as well as other courts’ post
Marrama reaction) for guidance.


First off, the Court noted the actual language of Section 1307(c) which states “Except as provided
in subsection (e), on request of a party in interest or the United States trustee . . . the court may convert a
case under this chapter to a case under chapter 7 of this title, or may dismiss a case under this chapter . . .
for cause . . .” The Court then looked to other courts’ treatment of Section 1307 to determine whether a
debtor’s right to dismiss was absolute or qualified by an exception for bad faith or abuse of process. The
court discovered a split amongst the circuits in gauging a debtor’s absolute right to dismiss before turning
its attention to the U.S. Supreme Court’s decision in Marrama.


In Marrama, a Chapter 7 debtor filed schedules that were “misleading” and “inaccurate.” When
the trustee declared an intention to recover the house as an asset of the estate, debtor sought to convert his
case to Chapter 13 pursuant to Section 706(a), which states “[t]he debtor may convert a case under this
chapter to a case under chapter 11, 12, or 13 of this title at any time . . .” The Marrama-Court found two
specific limitations to the “absolute right” of conversion: 1) the proviso in § 706(a) that the right does not
survive a previous conversion to Chapter 7 and 2) the requirement in § 706(d) that the debtor be eligible
to proceed under the chapter to which conversion was sought. The Marrama-Court reasoned that pre-
petition bad faith conduct by debtors constituted sufficient “cause” for bankruptcy courts to invoke §
1307(c). The Court also found that § 706(d)’s requirement that a debtor be eligible under the chapter to
which conversion was sought justified the bankruptcy court in denying conversion to Chapter 13.
Additionally the Court noted “the inherent power of every federal court to sanction abusive litigation
practices might well provide an adequate justification for a prompt, rather than a delayed, ruling on an
unmeritorious attempt to qualify as a debtor under Chapter 13.”


Since the Marrama decision, the Fifth Circuit noted several prior decisions upholding a debtor’s
absolute right to dismiss under 1307(b) that have subsequently been abrogated. Thus, the Court held that a
bankruptcy court has the discretion to grant a pending motion to convert for cause under § 1307(c) where
the debtor has acted in bad faith or abused the bankruptcy process.


In re Lots by Murphy, 2010 WL 1169785 (Bankr. S.D. Tex. 2010)


Creditor filed motion to dismiss debtor’s Chapter 7 bankruptcy petition as filed in bad faith under section
707(a) and as serving no legitimate purpose under the Bankruptcy Code. At the time of filing Chapter 7
petition, debtor had no assets whatsoever and had only one non-insider creditor, the movant seeking
dismissal. Creditor claimed that debtor only filed bankruptcy to stay the pending state court action
between creditor and debtor, which had just commenced.


Applying the Fifth Circuit decision in Little Creek, the bankruptcy court found that neither of the twin
pillars of bankruptcy would be served by allowing debtor’s case to continue. The first pillar, discharge of
debtor, would not be served according to the court because debtor, as a corporation, could not receive a
Chapter 7 discharge based on section 727(a)(1). The second pillar, satisfaction of valid claims against the
estate, would also not be served because, instead of receiving pennies on the dollar, the creditor would
receive absolutely nothing, due to debtor’s absence of any assets. Additionally, the court noted that the
usual collective action problem which bankruptcy in proper circumstances can resolve by compelling a
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collective process was also absent in debtor’s case; therefore, Chapter 7 offered no advantages over state
law remedies for satisfaction of claims against debtor. Case was dismissed.


In re Antelope Technologies, Inc., 2010 U.S. Dist. LEXIS 73456 (S.D. Tex. July 21, 2010) Judge Sim
Lake


On remand from District Court on whether case should be converted or a Chapter 11 trustee
appointed, the Bankruptcy Court, sua sponte, dismissed the case because, after hearing the evidence, the
Court concluded the “primary purpose for filing Chapter 11 petition was not to reorganize or respond to a
financial crisis but, instead, to gain unfair advantage in the shareholder derivative action pending in the
Eastern District.”  The Court looked at terms of reorganization plan, which released shareholders from
claims asserted in derivative action and absence of any other need for financial reorganization.  District
Court affirms fact findings on these issues holding the purpose of the filing was not to reorganize “but,
instead, to gain unfair advantage in the shareholder derivative action.”


In re Bigler, LP, 422 B.R. 638 (Bankr. S.D. Tex. 2010). Judge Bohm


The case was a dispute over what creditor held a first and senior lien in certain assets of Debtor.  Bank
lender asserted a first lien as a DIP financer and pre-petition lender. Trusts sued for a declaration they
held a senior lien.  Trust then added new party and filed amended complaint.  Bank moved to strike
because (a) no intervention filed; (b) no motion for leave to file amended complaint filed; and (c) post-
petition loan order protected Bank from any other party asserting a lien in the assets.


Court rules new party, Sim-Tex, could intervene under mandatory and permissive intervention because if
assignment to Trustee was invalid, Sim-Tex would be entitled to assert superior lien.  Second, Court ruled
that Plaintiff was granted leave to amend complaint but, under Rule 15, as amended effective December
1, 2009, Plaintiff was required to seek leave and could not amend automatically before an answer was
filed if time deadline expired.  Finally, Court ruled that DIP order did not bar the Trust’s assertion of a
superior lien because the language of the Order only barred challenges “on behalf of the Debtor’s estates”
and the challenge by the Trust was on its own behalf.  Court strictly interprets order as contract
interpreting words used therein.


In re Meurer, No. 09-41446, 2009 Bankr. LEXIS 3633 (Bankr. N.D. Tex. Nov. 18, 2009), Judge Lynn


The court decided the U.S. Trustee’s dismissal motion of the debtor’s Chapter 7 filing using a bad
faith standard.  The court further decided whether debtor should be allowed to convert his case to Chapter
13 or should be denied all relief from the Code.  The debtor incurred $150,000.00 of credit card debt
l a r g e l y  a s  a  r e s u l t  o f  i l l e g a l  g a m b l i n g .
The debtor also lives in a $474,900.00 refinanced house and leases a 2005 Lexus and a 2005 Acura.  Both
leases were reaffirmed.  The court weighed the following factors for determining abuse under a bad faith
standard:


Financial Factors—(1) debtor’s house payment was three and a half times the IRS guidelines for a
family of three; (2) his luxury vehicles and expensive house evidence an opulent lifestyle; and (3)
although the debtor’s salary was reduced in 2010, there was potential it would be increased in 2011.  His
wife had also just received an increase in her salary.  The court concluded the financial factors weigh in
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favor of dismissal as it would be inequitable for debtor to maintain such an opulent lifestyle and leave
almost $150,000.00 of unsecured debt unpaid.


Truthfulness—debtor’s income listed on his 2008 debtor’s Statement of Financial Affairs did not
include approximately $100,000.00 of gambling winnings.  Further, the debtor made a post-petition
payment to a bookie for an unscheduled pre-petition debt.  Finally, the debtor’s reaffirmation agreements
for his second mortgage and Acura indicated actual monthly expenses that rendered inaccurate those
indicated in his schedules filed with the court.  The truthfulness factor therefore weighed against the
debtor.


Other Factors—debtor introduced expert testimony that he could not control his gambling.  The
expert witness testified that debtor is a compulsive gambler, a disease which is a recognized mental
disorder.  The court, while not unsympathetic to the debtor, distinguished gambling from cancer in that
gambling involves some element of choice.  The court further noted that debtor’s gambling was illegal
under Texas law.  This factor weighed neutrally.


The court concluded that debtor abused the provisions of Chapter 7, but he should be allowed to
convert his case to Chapter 13, as: (1) Congress intended to encourage individuals to proceed under
Chapter 13 when possible, pre- and post-BAPCPA; (2) debtor has a wife and children who should not be
penalized for his inability to deal with his debt, and (3) if debtor should be denied the relief of Chapter 13,
that decision should be made in the context of Chapter 13—not speculatively.


In re Dumas, 419 B.R. 704 (Bankr. E.D. Tex. 2009), Judge Parker


Prior to filing for Chapter 7 bankruptcy in December 2008, one of the debtors was employed in
the commercial food sales industry since 2004.  In 2005 and 2006 the debtor brought to the household an
annual income of almost $190,000.  During some of his highest earning years, the debtor and his wife
bought a home for approximately $280,000.  In 2006, the debtors refinanced their mortgage, accessing an
additional $35,000, which was spent to make necessary repairs to the home.  Through 2006 the debtors
were meeting financial obligations in a timely manner.  However, due to company closures and other
weaknesses in the industry, the debtors lost almost 50% of their income.  Although the debtors were still
making a salary of approximately $100,000 per year, the declining income placed significant financial
pressures on the debtors’ family.  In spite of their deteriorating condition, the debtors elected to execute a
new lease in December of 2007 on a new Suburban under the mistaken belief that because the currently
leased vehicle was in disrepair, a new lease obligation would be cheaper than exercising a purchase option
on the older vehicle and entertaining the risk of ongoing repair bills.  Throughout the period, the debtors
maintained all of their secured debt payments, but began to falter on the payments of unsecured debt,
which ultimately lead to the 2008 filing for Chapter 7 bankruptcy.


The United State Trustee (UST) sought dismissal of the debtors’ Chapter 7 case upon the assertion
that the totality of the debtors’ financial circumstances demonstrated that the granting of a discharge to the
debtors would constitute an abuse of Chapter 7.  The court acknowledged that the parties in the case
agreed that there was no troubling pre-petition conduct by the debtors and that they possessed a legitimate
need for a bankruptcy filing due to the continuing employment problems suffered by the debtors.
Because the house was not purchased at the last minute at the expense of creditors, but instead was
acquired when the debtors enjoyed a greater level of income and the debtors have remained current on
their housing obligation to their lender in spite of their financial woes, the court was faced with the
question of whether the amount of a monthly house payment could singularly support a finding of abuse
under the “totality of circumstances” test of § 707 (b)(3).  The court held that because Congress has
accepted and declared a debtor’s home as completely deductible in the computations to determine the
existence of presumed abuse under § 707(b)(2), the UST’s reliance solely upon the characterization of the
debtors’ mortgage payment as unreasonable was unmerited.  The court reasoned that § 707(b)(2) fails to
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impose any limit on the amount of debt which can be legitimately secured by a principal residence for
Chapter 7 purposes.  Thus, contrary to the UST’s argument, the continued payment of the mortgage could
not constitute an improper allocation of financial resources when the Bankruptcy Code specifically
endorses that allocation.


In sum, the court held that the UST failed to meet its burden of proof to demonstrate that the granting
of a Chapter 7 discharge to the debtors would constitute an abuse under the “totality of the circumstances”
test of § 707(b)(3) and its motion to dismiss was therefore denied.


14  Erroneous Orders Signed by the Court


In re Hamilton-Simmons, No. 08-34897, 2009 WL 2778293 (Bankr. N.D. Tex. Aug. 31, 2009), Judge
Jernigan


In this Chapter 13 case, Expressway Financial, Inc. (EFI) filed a motion for relief from the
automatic stay.  Before the debtor filed bankruptcy, EFI and the debtor entered into a lease agreement in
regards to the car. While not in the lease agreement, EFI was in a business relationship with a third party,
Pavilion Bank. Pavilion Bank was the lien holder on the car. Subsequent to the lease agreement, the
debtor filed Chapter 13 bankruptcy and obtained confirmation of her Chapter 13 plan.  The Chapter 13
plan treated Pavilion Bank as a secured creditor, but never mentioned EFI.  Additionally, the plan stated
that Pavilion Bank’s security interest would be “crammed down” to the value of the car.  Neither EFI nor
Pavilion Bank objected to the plan’s treatment of the lease agreement.  Less than a month after the plan
confirmation, EFI timely filed a proof of claim.  The proof of claim asserted that EFI had a secured claim
in the amount of the lease agreement (approximately double the dollar amount of the “crammed down”
value of the car). Thereafter, EFI filed a motion for relief from the automatic stay to exercise its legal
rights to the car. The main issue in this case was the res judicata effect of the debtor’s Chapter 13 plan.


The possible legal infirmities in the plan were: (1) EFI had a personal property lease with the
debtor, not a secured financing transaction; and (2) if EFI was a party to a secured financing transaction,
whether the “cram down” was valid.  EFI contended it was not barred by res judicata because it had never
received notice of the plan. However, the court concluded that EFI received sufficient notice of the plan.
First, EFI did receive actual notice of the case.  The fact that EFI received actual notice of the case is
enough to pass constitutional due process standards. Second, the court concluded that EFI’s notice passed
the heightened bankruptcy standard for actual notice with regards to the plan.  This heightened standard
was met because the Chapter 13 trustee served both EFI and Pavilion Bank with the notice of: (1) the
debtor’s preliminary plan; and (2) the hearing on the plan.


Since the court found that EFI had received actual notice of the plan, the court held that EFI’s
motion was barred by res judicata. The court relied on the following general rule to make its decision: an
“order confirming a Chapter 13 [p]lan is res judicata to all issues decided or which could have been
decided at the hearing on confirmation.”  However, because the debtor voluntarily agreed to convert her
Chapter 13 case to a Chapter 7 case before the completion of the Chapter 13 plan, the court noted that
despite the finality of the Chapter 13 confirmation order, as a matter of equity it could not be enforced.
The court later set a date to decide whether, in light of the debtor’s inability to complete her Chapter 13
plan, EFI was entitled to relief from the automatic stay.


15 Exemptions


In re Fink, No. 07-36827, 2009 WL 3015340 (Bankr. S.D. Tex. Sept. 17, 2009), Judge Paul
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A Chapter 7 trustee objected to the debtor filing a family exemption in the amount of $60,000 for
personal property and an exemption in the amount of $15,000 for jewelry under Tex. Prop. Code Ann. §
42.001(a) and § 42.002(6).  The trustee argued that the debtor was limited to a personal property
exemption of $30,000.00 because the debtor was separated from his wife at the time he declared
bankruptcy.  Furthermore, the trustee argued that the debtor did not exhibit the characteristics of the head
of a family unit which would support the increased exemption of $60,000 allowed to a family.


The court held that a family exists for purposes of the exemption statute in Texas when the head of
the family is legally or morally obligated to support at least one other family member and there must be a
corresponding dependence upon this support by the family member(s). See Matter of Hill, 972 F.2d 116
(5th Cir. 1992).  In this case, the debtor had a 10 year old son from a previous marriage, and he included
monthly child support payments of $1,200 on his bankruptcy schedules.  The court concluded that a
divorced husband contributing to the support of his minor children is entitled to exempt personal property
in the amount of $60,000 as the “head of family.”


In re Crum, 414 B.R. 103 (Bankr. N.D. Tex. 2009), Judge Jones


Less than 60 days prior to filing for bankruptcy, a Chapter 7 debtor rolled over retirement funds of
approximately $250,000.00 from a qualified retirement account into an unqualified account.  Section 522
of the Code allows rolled over funds to be exempted as long as they are reinvested in another qualified
account within 60 days.  After rolling over his retirement funds into an unqualified retirement account, the
debtor then failed to follow up and transfer them into a qualified retirement account within the 60 day
time period.  Accordingly, the court denied the debtor’s exemption of the $250,000.00.


In arguing that he should be able to exempt the funds, the debtor asserted that  that the court
should follow the “snapshot” rule and find that on the date of filing, the debtor’s retirement funds were
exempt as he still had approximately thirty days left to properly reinvest the proceeds into a qualified
account.  The court held that it must take into account all facts and law existing, including any limitation
on an exemption; thus, the court took into consideration the debtor’s post-petition failure to properly
reinvest the funds within the 60 day time period.


The debtor additionally argued that the court should toll the 60-day deadline, presumably because
the debtor would have been prevented from effectuating a rollover into a qualified account as the funds
belonged to the bankruptcy estate on the date of filing.  While acknowledging the practical difficulties of
exerting authority over the funds post-petition, the court found a tolling of the 60-day deadline to be
improper as the debtor failed, at a minimum, to request a tolling of the 60-day period prior to its
expiration.


In re Brooks, 415 B.R. 287 (Bankr. S.D. Tex. 2009), Judge Isgur


A Chapter 13 debtor exempted a bank account which was opened for the sole purpose of
depositing insurance proceeds (received pre-petition) that were intended to cover home repairs.  The
debtor exempted the account pursuant to § 1108.051 of the Texas Insurance Code which provides that an
exemption may be claimed related to “any benefits, including the cash value and proceeds of an insurance
policy, to be provided to an insured beneficiary under an insurance policy.”


The trustee objected to the debtor’s exemption on the basis that the insurance funds had already
been paid and were in the bank account at the time of the debtor’s filing.  Since the funds had already
been received by the debtor at the time of filing, the trustee argued that the funds were not “to be
provided” under § 1108.051 of the Texas Insurance Code.


The court overruled the trustee’s objection and held that the exemption in the insurance proceeds
continued to exist regardless of the timing of the payment.  In making this determination, the court
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referenced the rehabilitative goal of Texas’s exemption laws and their broad policy concerns regarding the
ability of insurance exemptions to protect a debtor’s family in the enjoyment of property needed for their
support.


In re Wilkinson, 402 B.R. 756 (Bankr. W.D. Tex. 2009), Judge Clark


Chapter 7 debtors claimed an exemption in more than two firearms, asserting that the firearms
constituted home furnishings.  The trustee objected, arguing that pursuant to § 42.002(7) of the Texas
Property Code, the debtors were required to select only two firearms eligible for exemption.  The debtors
responded to the trustee’s objection by arguing that their guns did not meet other statutory definitions of
“firearms,” and as such, the debtors should be able to classify their guns as home furnishings because
some of the guns were affixed to wooden plaques bearing a brass plate describing the weapon and were
hung in the debtors’ home.  In defining “firearm,” the debtors specifically referenced the Texas Penal
Code and the Federal Gun Control Act.


The court concluded that it could not look to the Texas Penal Code in determining the definition of
“firearm” given that the Texas Penal Code and the Texas Property Code have dissimilar objectives and
purposes.  Instead, the court looked to the term’s ordinary meaning as set out in Black’s Law Dictionary,
Webster’s Dictionary, and the Merriam-Webster Online Dictionary.  The court also analyzed how the
term “firearm” is ordinarily used.  The court found the debtors’ guns, under common usage and the
dictionary definitions, to be firearms.  The court further reasoned that the Texas legislature, by giving a
specific exemption for firearms, effectively excluded firearms from being classified as “sporting
equipment” or “home furnishings” for the purposes of the exemption scheme.


In re Chilton, No. 08-43414, 2010 Bankr. LEXIS 838, (Bankr. E.D. Tex. March 5, 2010), Judge Rhoades


The debtor in a converted Chapter 13 case claimed that a property interest in a prepetition
inherited IRA was exempt pursuant to § 522(d)(12).  The Chapter 13 trustee objected to the debtor’s claim
that the inherited IRA was exempt property of the estate.  In order to determine whether the funds were
exempt under § 522(d)(12), the court engaged in a two part test. First, were the funds claimed in the
exemption “retirement funds?”  Second, if the funds were retirement funds, were they exempt from
taxation under the applicable provisions of the Internal Revenue Code?


Although there is no dispute that an individual’s IRA is exempt from taxation, the death of the
individual and the distribution of the funds from the IRA to a beneficiary transforms the nature of the
IRA.  The beneficiary of the inherited IRA must take distributions prior to the beneficiary’s retirement.
Therefore, an inherited IRA is not equivalent to an IRA for the purposes of determining whether the
account contains “retirement funds” that may be exempted from the estate under § 522(d)(12).  If the
funds are found to be retirement funds, they must also be exempt from taxation under §§ 401, 403, 408,
408A, 414, 457, or 501(a) of the Internal Revenue Code to be exempted from the estate under
§522(d)(12).


The court held that an inherited IRA is not equivalent to an IRA for purposes of determining
whether the account contains “retirement funds” that may be exempted from the estate under §
522(d)(12). Even assuming, arguendo, that the inherited IRA contains “retirement funds,” the account
established by the debtor to receive the distribution of funds from the inherited IRA is not a traditional
IRA exempt from taxation under § 408(e)(1).  For these and all of the foregoing reasons, the court
concluded that the Chapter 13 trustee rebutted the prima facie effect of the debtors’ claimed exemption.
The IRA inherited by the debtor was a non-exempt asset of the bankruptcy estate.


In re Garrett, No. 09-3463, 2010 WL 1417697 (Bankr. S.D. Tex. Mar. 31, 2010), Judge Isgur
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The debtors filed a joint Chapter 7 petition after moving to Texas.  They were domiciled in North
Carolina for the purposes of state property exemptions and the 730 day look-back period in §
522(b)(3)(A).  In their Amended Schedule C, the debtors claimed that certain real and personal properties-
currently located in Texas-were exempted from the bankruptcy estate under North Carolina's exemption
laws, which were made applicable to this case by 11 U.S.C. § 522(b)(3)(A). Furthermore, the debtors
claimed that since North Carolina's exemptions applied, they were permitted to claim an amount of their
Texas residence as exempt through the application of 11 U.S.C. § 522(b)(3)(B) and North Carolina's
recognition of joint tenancies by the entireties.  In the alternative, the debtors argued that if North
Carolina's tenancy by the entireties law is inapplicable, the amount from their residence is exempt under
Texas's entireties law and § 522(b)(3)(B). The trustee objected to the debtors’ claim for North Carolina
exemptions by arguing that the North Carolina exemption law contains a residency requirement that
makes it inapplicable to the debtors.  The court was faced with the question of whether state exemption
laws are restricted to debtors residing or domiciled in the state or if debtors are required to use the law of
their former domiciles under § 522(b)(3)(A).


The court found that Congress intended to preempt inconsistent state law when it enacted §
522(b)(3)(A) and that § 522(b)(3)(A) preempts state domiciliary and residency exemption restrictions.
Further, to the extent state laws limit the extraterritorial effect of a state's exemption statutes, the
extraterritorial limitation is made inapplicable, but only when the exemption is claimed pursuant to §
522(b)(3)(A).  Accordingly, since the North Carolina exemption residency requirement infringes on the
Congressional policy of placing the debtors in the situation they would have been in had they not moved
from North Carolina to Texas, the court may disregard North Carolina's residency restriction.


Further, nothing in § 522(b)(3)(B) states that courts should look to § 522(b)(3)(A) when
determining the applicable state law.  Instead, the court held that the applicable nonbankruptcy law is
determined by “the situs of the asset that is held by the debtor in bankruptcy as a tenant by the entireties.”
In re Cochrane, 178 B.R. 1011, (Bankr.D.Minn.1995).  Texas does not recognize tenancies by the
entirety.  Instead, under Texas law, there is a presumption that any property acquired by a husband and
wife is held as community property.


Ultimately, the court concluded that: (i) the debtors (who are Texas residents) were eligible for
North Carolina's exemptions pursuant to § 522(b)(3)(A); and (ii) the debtors were ineligible to exempt
any property under § 522(b)(3)(B).  Accordingly, pursuant to § 522(b)(3)(A) and North Carolina law, the
debtors were allowed to exempt $70,000.00 worth of value from their Texas real property.  And the
debtors’ personal property exemptions were also allowed.


Norra v. Harris County (In re Norra), 421 B.R. 782 (Bankr. S.D. Tex. 2009), Judge Isgur


Personal Chapter 11 debtor claimed homestead exemptions for rural property owned that housed
mobile home parks.  State agencies objected.  The court concluded that, pursuant to Texas state law, the
debtor failed to prove that the mobile home parks where she did not reside qualified as her homestead.
However, at the mobile home park where she did reside, the rented space that she did not use was not
abandoned because she leased it on a month to month basis. Therefore, the debtor could treat all of this
parcel of land as her homestead.


In re Ferro, No. 09-80415, 2010 WL 310857 (Bankr. S.D. Tex. Jan. 21, 2010), Judge Paul


A Chapter 13 debtor filed a voluntary petition under the Bankruptcy Code, which was converted
to a case under Chapter 11. The debtor used boat molds in order to build high performance sport boats,
and claimed that the boat molds were exempt under Texas Property Code §§ 42.001(a) and 42.002(a)(4).
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The debtor testified that the last time he used the 38-foot mold was in 2000, and that he last used the 28-
foot mold in 2006. The objectors asserted that the debtor’s use of the boat molds was so infrequent that
they were not exempt tools of the trade under Texas law. The issue confronting the court was whether the
debtor abandoned his trade as a boat builder. The court allowed the exemption because the objectors
failed to sustain their burden of proof that the debtor abandoned his trade as a boat builder.
Under Bankruptcy Rule 4003(a), the objecting party has the burden of proving that the exemptions are not
properly claimed. Under Texas Property Code 42.001(a)(2), personal property is exempt if the property is
owned by a single adult, who is not a member of a family, and has an aggregate fair market value of not
more than $30,000.00, exclusive of the amount of any lines, security interests, or other charges
encumbering the property. Tools, equipment, books, and apparatus, including boats and motor vehicles
used in a trade or profession, are exempt under Tex. Prop. Code § 42.002(a)(4). In Texas, an item is
exempt if it is fairly belonging to or usable in the debtor’s trade, and used with sufficient regularity to
indicate an actual use by the debtor.


Gamble-Ledbetter v. Andra Grap, L.P. (In re Gamble-Ledbetter), 419 B.R. 682 (Bankr. E.D. Tex. 2009),
Judge Parker


The plaintiff, Andra Group, L.P. (Andra) hired Ruth Ann Gamble-Ledbetter (the debtor) through
her company, Second Office, Inc., as an independent contractor to provide bookkeeping services.  The
debtor had primary responsibilities to track all of Andra’s financial activities, keep track of accounts
payable and accounts receivable, and keep control of Andra’s check stock inventory.  The relationship
continued for almost four years without incident.  In 2005, Andra’s credit union brought a suspicious
signature to Andra’s attention.  It was determined through Andra’s internal audit software, that the debtor
had written the check to a vendor, changed the name to her own before the check printed, and then
changed the name back in the system to the vendor name so as not to raise any suspicion.  When
confronted with the $11,000.00 error, the debtor took responsibility for her bookkeeping error but denied
any wrongdoing.  She then resigned.  Andra subsequently discovered a total of $900,000.00 had been
misappropriated during the four and a half years of the debtor’s work for Andra.


Andra initiated civil litigation against the debtor.  A Rule 11 settlement agreement was announced
on the record of the state court, in which the creditor elected to compromise its $900,000.00 claim against
the debtor for $400,000.00 in damages and recognition of an equitable interest in the debtor’s homestead
property.  The debtor subsequently refused to sign.  The court then compelled its enforcement and entry
for Andra in the amount of $400,000.00 in actual damages plus five percent post-judgment interest and an
equitable interest in the debtor’s homestead property to the extent of $54,036.00, representing amounts
paid on the debtor’s property with stolen funds.  The debtor insists that the agreed judgment was
erroneously entered because she never agreed to its terms.  On the date the judgment was signed, the
debtor filed for relief under Chapter 7 of the Bankruptcy Code.  The debtor sought to remove the lien in
favor of Andra upon her homestead.


The court held the judgment creditor’s (Andra’s) equitable lien, which was based on the debtor’s
use of fraudulently obtained funds to pay a portion of her home mortgage, was not avoidable as impairing
an exemption to which the debtor would otherwise have been entitled.   The judgment debt fell within the
discharge exception for debts for embezzlement and the exception for willful and malicious injury.
Further, the court held, the debtor’s homestead exemption claim was subordinated and subject to Andra’s
equitable lien.  Thus, the debt in the original amount of $400,000.00, plus post-judgment interest and
court costs, owed by the debtor to Andra was determined to be non-dischargeable pursuant to 11 U.S.C. §
523(a)(4).
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Steed v. Charter Bank (In re Steed), Civ. Action No. C-09-31, 2009 WL 1794744 (S.D. Tex. June 23,
2009), District Judge Jack


A Chapter 13 debtor used jewelry as collateral for loan obligations from the creditor. Under §
522(b), the debtor would be entitled to an exemption for jewelry held primarily for the personal use of the
debtor. The rings, however, were not exempt as debtor’s personal property because debtor offered the
jewelry to the bank as collateral for the loan obligations owed to the bank, and there was no agreement
between the parties for the bank to return the jewelry. The debtor was not entitled to an injunction to
prevent creditor from foreclosing on those rings because the creditor had a valid security interest in them.
The bankruptcy court’s finding that the jewelry was not the debtor’s personal property was not clearly
erroneous based on the available evidence.


Fehmel v. Union State Bank (In re Fehmel), No. 08-51281, 2010 U.S. App. LEXIS 7036 (5th Cir. Apr. 5,
2010)


At issue in this dispute is the proper interpretation of the limitations placed on homestead
exemptions by 11 U.S.C. § 522(p)(1). This section of the Bankruptcy Code “caps Texas’s homestead
exemption at $136,875 per debtor for any interest in property acquired 1,215 days before the petition
date.” It was undisputed that the debtors’ homestead was acquired within 1,215 days before the petition
date. As  result, the bankruptcy court limited the debtors’ homestead exemption. The debtors appealed the
bankruptcy court’s curtailment of the homestead exemption on the basis that it applied the “title”
interpretation of § 522(p)(1) (which applies the exemption limitation to the entire value of the property)
rather than the “equity” interpretation (which states the homestead exemption limit would not apply to
any appreciation in value of their homestead caused by market forces after the property is acquired).
Under this equity rule, “actively acquired” equity from improvements to property would still be subject to
the homestead exemption limitation.


The Fifth Circuit, without ruling on whether the “title” interpretation or the “equity” interpretation
was appropriate, concluded that the homestead exemption limitation of § 522(p)(1) applied under either
interpretation.  Noting that the debtors had made substantial improvements to their property since its
purchase, the Fifth Circuit stated that the evidence was adequate for the bankruptcy court to have
concluded that, by a preponderance of the evidence, the increase in equity in the debtors’ homestead was
due to “actively acquired” equity.


16 Judicial Estoppel


In re Bootka, No. 08-11506, 2009 WL 562589 (Bankr. W.D. Tex. Feb. 24, 2009), Judge Gargotta


The trustee objected to a proof of claim on the basis that it appeared, from the proof of claim’s
attachment, that the claim was barred by the statute of limitations applicable under Texas law.  (The
attachment to the proof of claim cited a “Charge Off Date” of more than four years prior to the petition
filing.)  The Claimant argued that the debtors had scheduled the claim as “undisputed” on their schedules;
consequently, the trustee was judicially estopped from objecting to it.  The Claimant further argued that
the account had been active within four years prior to the petition filing, and that the trustee had failed to
overcome the prima facie validity accorded to its proof of claim in failing adequately to prove the
affirmative defense of limitations.


The court determined that judicial estoppel was inapplicable, finding (consistent with the Fifth
Circuit’s Kane decision) that where the trustee is pursuing an action that will primarily (if not solely)
benefit the creditors and not the debtors, the trustee is not estopped from her pursuit of the objection.
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In sustaining the objection, the court further ruled that the Charge Off Date was the effective
accrual date related to a suit on an open account.  Any payment made more than four years after the
Charge Off Date was insufficient to toll the statute.  Likewise, mere existence of such a payment did not
acknowledge the justness of the debt such that a new, actionable debt was created.


Because the proof of claim itself identified the Charge Off Date, the proof of claim, on its face,
presented evidence that the claim was time-barred sufficient to rebut the presumption that the claim was
valid and enforceable.


17     Jurisdiction


In re Condor Ins. Ltd., 601 F.3d 319 (5th Cir. 2010)


The issue in this case is whether a bankruptcy court has authority and/or jurisdiction under Chapter 15 to
offer avoidance relief based on foreign law. The Fifth Circuit holds that a bankruptcy court does have
such jurisdiction/authority.  The debtor, a foreign entity, was involved in insolvency proceedings in Nevis
(an island in the Caribbean).  Foreign representatives, who were appointed as official liquidators in the
Nevis proceeding, filed a Chapter 15 proceeding in the United States alleging fraudulent transfer of assets
by the debtor; specifically the foreign representatives alleged Nevis law based claims against the debtor.
The bankruptcy court dismissed the proceeding based on debtor’s motion that avoidance actions were
only available under Chapters 7 and 11, and not under Chapter 15. While the Fifth Circuit agreed that
section 1521(a)(7) specifically excepts avoidance actions based on U.S. law, the court held that avoidance
actions based on foreign law were not excepted, and were thus allowed within the jurisdiction of U.S.
Bankruptcy Courts.


Chapter 15 permits foreign representatives of a foreign insolvency proceeding to seek the
cooperation of U.S. courts in ancillary proceedings once bankruptcy court recognizes the foreign
proceeding. 4 Section 1521(a)(2) reads:  (a) Upon recognition of a foreign proceeding, whether main or
nonmain, where necessary to effectuate the purpose of this chapter and to protect the assets of the debtor
or the interests of the creditors, the court may, at the request of the foreign representative, grant any
appropriate relief, including -- (1) staying the commencement or continuation of an individual action or
proceeding concerning the debtor's assets, rights, obligations or liabilities to the extent they have not been
stayed under section 1520(a); (2) staying execution against the debtor's assets to the extent it has not been
stayed under section 1520(a).


The Fifth Circuit based its reasoning on the United Nations Commission on International Trade
Law (UNCITRAL) Model Law on Cross Border Insolvency, which the U.S. adopted in Chapter 15 of the
Bankruptcy Code. Foreign representatives may seek relief under section 1521(a) of Chapter 15, which
provides that the bankruptcy court may grant “any appropriate relief.” While this provision excepts from
such appropriate relief avoidance powers based on U.S. law, the provision does not mention avoidance
based on international law. The court considered the maxim “expressio unius est exclusio alterius”
particularly applicable because, based on the purposes underlying Chapter 15 and UNCITRAL, Congress
likely did not intend to deny foreign representatives the powers of avoidance granted by applicable
foreign law. The Fifth Circuit employed a broad reading of the powers granted to the district court in
order to advance the goals of comity to foreign jurisdictions.


Lone Star Fund V (U.S.), L.P. v. Barclays Bank PLC, 594 F.3d 383 (5th Cir. 2010)
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In this case, the Fifth Circuit found that an adversary proceeding between two non-bankrupt entities came
under “related-to” jurisdiction due to an indemnity agreement. New Century, a debtor in bankruptcy in
Delaware, sold sub-prime mortgages to Barclays Bank (“Barclays”). New Century had agreed to
indemnify Barclays for claims arising from the sale of mortgages. Lone Star subsequently purchased
mortgage-backed securities from Barclays (made up of mortgages sold by New Century), and sued
Barclays in Texas state court under state and federal anti-fraud securities rules. (Lone Star had an
advantage in state court because of more liberal rules on anti-fraud action pleadings and recovery.)
Barclays removed to federal court, asserting “related to” jurisdiction. The District Court found that it had
jurisdiction and dismissed the suit under Rule 12(b)(6).


Lone Star appealed to the Fifth Circuit. The Fifth Circuit affirmed. It reasoned that because New Century
had indemnified Barclays for claims related to mortgage sales, a judgment sought by Lone Star against
Barclays would immediately give rise to the New Century’s liability. Thus, the outcome of Lone Star’s
action “could conceivably affect the estate being administered” (In re TXNB Internal Case, 483 F.3d 292,
298 (5th Cir. 2007)) or “could alter, positively or negatively, the debtor’s rights, liabilities, options, or
freedom of action or could influence the administration of the bankruptcy estate.” Id.


The Fifth Circuit distinguished the In re Federal-Mogul Global, Inc., 300 F.3d 368, 382 (3d Cir. 2002)
decision on the factual ground that the right to indemnity in this case had already conclusively “accrued,”
requiring no further litigation to substantiate the rights of the plaintiff/appellant against the debtor. In
Federal-Mogul, a debtor’s liability for asbestos-related injuries arising out of contribution principles
required additional litigation at the time of a litigant’s removal to federal court. This distinction accounted
for why there was “related to” jurisdiction in the instant case, but not in Federal-Mogul.


Reis v. Paige, (In re Paige), ____ F.3d _______, 2010 WL 2573363 (5th Cir. 2010).


During the span of several years after debtor filed for Chapter 7 relief, numerous lawsuits and
other contested matters were filed. The parties involved resolved their conflicts by a global settlement
agreement (“Settlement”) entered and approved by the bankruptcy court in July 2006. As part of the
Settlement, the bankruptcy estate received the entire interest in Bobladon, Ltd. (“Bobladon”), which
would hold, among other assets, nineteen classic cars and motorcycles after selling eleven vehicles back
to debtor. The Trustee of the estate retained the services of an auction house to liquidate the remaining
vehicles. The auction house informed Trustee that four vehicles from Bobladon’s inventory were missing,
and it was later determined that debtor had auctioned off the cars well before the Settlement’s closing.


Trustee filed a Motion to Compel debtor to turn over the missing vehicles or for the bankruptcy
court to approve the unauthorized sale and compel Paige to turnover the sales proceeds, and to
additionally sanction debtor for the unauthorized sale. The Bankruptcy Court approved the sale of the four
vehicles and the turnover of the sale proceeds to the estate and warranted sanctions in the amount of
$80,000. Subsequent to the Bankruptcy Court’s order, Trustee filed the adversary proceeding at issue in
this appeal, seeking to recover damages the bankruptcy estate allegedly suffered from the unauthorized
sale of the cars through fraud. The Bankruptcy Court, however, granted debtor’s motion for summary
judgment and held that Trustee’s claims were barred by res judicata because they arose from the same
facts that gave rise to debtor’s Motion to Compel. Trustee was granted leave to file appeal.


Under res judicata a final judgment on the merits of an action precludes the parties from re-
litigating issues that were or could have been raised in that action. Under the Fifth Circuit’s test for res
judicata the parties must have been rendered by a court of competent jurisdiction, there must have been a
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final judgment on the merits, and the same cause of action must be involved in both cases. Additionally,
where the elements of the test are met, the Court must also determine whether the previously un-litigated
claim could or should have been brought in the earlier litigation. Trustee’s claim that the estate was not
actually a party to the sanctions proceeding was quickly dismissed because Trustee’s active participation
in the proceeding, on behalf of the estate, made the estate a party to the proceeding. Moreover, both
parties agreed that the second prong (prior judgment by a court of competent jurisdiction) and third prong
(final judgment on the merits) of the res judicata test were satisfied. The Court spent a bulk of its time and
efforts determining whether the sanctions proceeding and Trustee’s newly asserted fraud claims in the
current adversary proceeding involved the same cause of action. Under Section 24 of the Restatement (2d)
of Judgments, the preclusive effect of a prior judgment extends to all rights the original plaintiff had with
respect to all or any part of the transaction, or series of connected transactions, out of which the original
action arose. The critical issue under this determination is whether the two actions under consideration are
based upon the same nucleus of operative facts. The Bankruptcy Court determined that the damages
claims at issue here were based on the same factual episode—debtor’s wrongful taking and selling of the
four classic case. The Fifth Circuit agreed.


The court then shifted its analysis to whether the previously un-litigated claims could or should
have been asserted in the prior proceeding. The Court utilized a two step analysis asking: i) whether and
to what extent Trustee had actual or imputed awareness prior to the sanctions hearing of a real potential
for the currently asserted claims against debtor and ii) whether the Bankruptcy Court possessed
procedural mechanisms that would have allowed Trustee to assert such claims.


The Court determined that it was undisputed that debtor had made an unauthorized sale of the four
vehicles at the time Trustee filed his Motion to Compel. This information would have allowed Trustee to
file his fraud claims. Since all of the requirements for res judicata have been met, the bankruptcy estate’s
fraud claims that Trustee now asserts are barred, unless debtor is judicially estopped from asserting them.
The bankruptcy judge in the present case, who also presided over the earlier sanctions proceeding,
concluded that the facts here did not warrant judicial estoppel because debtor’s counsel did not make any
intentional self-contradictory statement which he has used as a means to gain an unfair advantage in the
present adversary proceeding. The Fifth Circuit again agreed with the Bankruptcy Court.


18    Jury Trials


Condrey v. Endeavour Highrise, L.P. (In re Endeavour Highrise, L.P.), 425 B.R. 402 (Bankr. S.D. Tex.
2010), Judge Bohm


This opinion concerns the waiver of Seventh Amendment jury trial rights by parties filing
counterclaims against the bankruptcy estate seeking title to interpleaded property.


A title company, which was holding escrowed funds in relation to the planned pre-petition sale of
a condominium between a purchaser and the debtor, interpleaded these funds with the court upon
receiving notice of the filing of debtor’s petition. The interpleader complaint named the debtor and the
purchaser as defendants with possible rights to the interpleaded funds. The trustee filed a cross-claim
against the purchaser, asserting that the estate had rights to all of the interpleaded funds. In response, the
purchaser denied the trustee’s assertions, cross-claimed against the trustee asserting that he had rights to
all of interpleaded funds, filed a demand for a jury trial, and later filed a motion to withdraw the reference
of the dispute to the bankruptcy court.


Concluding that the purchaser had waived his right to a jury trial by cross-claiming against the
estate and asserting a right to the interpleaded funds, the bankruptcy court engaged in a multi-part analysis
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of the jury trial rights of parties in a bankruptcy adversary proceeding.  The bankruptcy court began its
analysis by recognizing that the Supreme Court had, though a “trilogy” of cases (Katchen v. Landy,
Granfinanciera, S.A. v. Nordberg,; and Langenkamp v. Culp) provided that when a party files a proof of
claim and that proof of claim is objected to, the party filing the proof of claim has waived the right to a
jury trial and is subject to the equitable jurisdiction of the bankruptcy court. 382 U.S. 323 (1966); 492
U.S. 33 (1989); 498 U.S. 42 (1990)). In the second part of its analysis, the bankruptcy court then surveyed
a split in case law confronting the issue of whether a non-debtor defendant waives the right to a jury trial
by filing a cross-claim against the estate after initially being the subject of a cross-claim by the estate.
Siding with the majority, the bankruptcy court concluded that a cross-claim against the estate is the
equivalent of the filing of a proof of claim. In the third part of its analysis, the bankruptcy court applied
the Fifth Circuit’s doctrine of “arguable property” of the estate, as first introduced in Brown v. Chesnut
(In re Chesnut ), to the interpleaded funds. 422 F.3d 298, 300 (5th Cir.2005). Under the Fifth Circuit’s
doctrine of “arguable property” of the estate, certain property to which the estate has an arguable claim is
presumed to be property of the estate.


Concluding that interpleaded funds are “arguable property” of the debtor’s estate, the bankruptcy
court found that, in counter-cross-claiming against the estate for title to the interpleaded funds, the
purchaser had waived his right to a jury trial in the dispute over the rightful owner of the interpleaded
funds. Finally, the bankrutpcy court pointed out that the purchaser could have avoided this fate had he
filed only an answer and a demand for a jury trial, or filed only an answer and a motion for the bankruptcy
court to abstain from the dispute.


In re Wave Energy, Inc., No. 09-34577, 2009 WL 2870476 (Bankr. S.D. Tex. Sept. 3, 2009), Judge Steen


The court held that the alleged debtor, who was involved in the development of natural gas wells,
was not entitled to a jury trial because there is no absolute right to a jury trial in resolving issues raised by
an involuntary petition.  General order 2005-6 of the United States District Court for the Southern District
of Texas refers all bankruptcy cases from the district court to the bankruptcy court.  This general order of
reference encompasses involuntary petitions because such litigation involves matters arising under the
Bankruptcy Code and in a bankruptcy case.


Here, the court reasoned that gas wells require maintenance and potentially require expenditure of
substantial sums for repair or capital improvement.  Working interest owners of these wells are not
receiving money while these disputes are pending.  Determining whether to enter an order for the relief in
the bankruptcy case is preliminary to the other decisions and that determination must be made
immediately to avoid the risk of losing a substantial asset.


19 Means Test


Tate v. Bolen (In re Tate), 571 F.3d 423 (5th Cir. 2009).


In Tate, the debtors claimed a deduction for vehicle operating expenses for two cars that were
owned free and clear of any debts.  Because of the deductions, their monthly disposable income satisfied
the means test.  The bankruptcy court concluded that the debtors failed the means test because the debtors
may not claim as a vehicle ownership expense a vehicle that was unencumbered by debt or was leased.
The district court affirmed.


The Fifth Circuit reversed.  It noted that courts have followed two approaches to this issue: the
“plain language approach,” (followed by the Seventh Circuit and the Eighth Circuit) allowing for vehicle
ownership deduction regardless of whether there are monthly payments on the vehicle; and the “Internal
Revenue Manual approach” (or IRM approach) (followed by the Ninth Circuit).   The Fifth Circuit
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followed the plain language approach.  11 U.S.C. § 707(b)(2)(A)(ii)(I) states that “the monthly expenses
of the debtor shall not include any payments for debt.”  Moreover, the court noted that Congress, in other
similar circumstances, has clearly stated when an actual expense is required before a deduction may be
allowed.  Finally, the Fifth Circuit noted that while the IRM is helpful in assisting IRS agents, there is no
evidence that indicates Congress intended for that methodology be applied to the means test.  Petition for
writ of certiorari was granted in relation to this issue in Ransom v. MBNA, Am. Bank, N.A., 78 U.S.L.W.
3610 (2010), an appeal from a Ninth Circuit decision.


20 Meeting of Creditors


In re Seitz, No. 09-70535, 2010 WL 1409655 (Bankr. N.D. Tex. Apr. 8, 2010), Judge Hale


A Chapter 13 debtor jointly filed with his spouse but passed away before the 341 creditors’
meeting.  The decedent’s spouse applied to appear on his behalf at the 341 meeting and was denied.  The
spouse was also the executrix of the decedent’s estate and therefore qualified to act as his personal
representative at the 341 meeting.


In Texas, only the personal representative, who is defined to include an executor or administrator,
may appear on the deceased debtor's behalf in a judicial proceeding. Tex. Prob. Code §§ 3(aa) & 233(a);
Krishnan v. Ramirez, 42 S.W.3d 205 (Tex.App.-Corpus Christi 2001, pet. denied) (generally the personal
representative of a decedent's estate is the only person entitled to sue to recover estate property, although
an exception exists, and heirs at law can maintain a survival suit within the period allowed by law if they
allege and prove there is no administration pending and none necessary).  Accordingly, the court held that
the spouse was allowed to appear on the decedent’s behalf on the basis of her personal representative
status and not because of her status as the spouse of the debtor (or a person with knowledge).


21 Modification of Plans


In re Riddle, 410 B.R. 460 (Bankr. N.D. Tex. 2009), Judge Lynn


The debtors filed a Chapter 13 plan that called for an initial payment amount for 15 months and
then a significant step-up in payment amount for the final 45 months of the plan.  The confirmed plan
provided for 100 percent payment to the unsecured creditors.  After a change in disposable income, the
debtors filed for a modification of the plan that would reduce the payment amount due during the step-up
period and would result in zero payment to the unsecured creditors.  The trustee argued that the debtors
paid less than all their disposable income in the 15 months prior to the step-up period and therefore did
not meet the good faith requirement for the modification of a plan.


The good faith test under section 1325(a)(3) requires the court to consider the “totality of the
circumstances” surrounding proposal of a plan (or, here, a modification). Suggs v. Stanley (In re Stanley),
224 Fed.Appx. 343, 346 (5th Cir. 2007).  Under this standard, the court held that decrease in Chapter 13
debtors' disposable monthly income due to debtor-husband's loss of overtime hours and increase in
debtors' medical expenses constituted valid reasons for allowing debtors to modify their confirmed plan.


22 Orders


Heller v. Tex. Real Estate Comm’n (In re Marinez), 589 F.3d 772 (5th Cir. 2009)


The Fifth Circuit concluded that the bankruptcy court’s decision to relieve the Texas Real Estate
Commission (TREC) from a “default order” to pay the plaintiff $100,000 from the Texas Real Estate
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Recovery Trust Account under Rule 60(b) was not clearly erroneous, because TREC could have
reasonably expected a hearing on the plaintiff’s motion to be paid from the Texas Real Estate Recovery
Trust Account. Further, the Fifth Circuit explained that TREC had demonstrated good cause to be relieved
from the default order: “[T]he Trec’s counsel had made repeated contacts with [the plaintiff’s] counsel in
an attempt to reach an agreed resolution of [the plaintiff’s] claim.” The plaintiff would not be prejudiced
because he would not be harmed except for the requirement that he prove his case. TREC had a
meritorious defense, and acted quickly to correct its default.  Indeed, after a hearing on the merits, the
award under the default order was reduced by over $80,000.


Stansbury v. Holloway (In re Holloway), No. 09-30491, 2010 U.S. App. LEXIS 5400 (5th Cir. March 15,
2010)


Emphasizing that finality in a dispute in bankruptcy court is “contingent upon the conclusion of an
adversarial proceeding within the bankruptcy case, rather than the conclusion of the entire litigation,” the
Fifth Circuit found that a bankruptcy court order, “which had been treated as final by the district court,”
was instead an interlocutary order. The court’s order, denying a motion to enforce a settlement agreement,
was interlocutory because it failed to dispose of the entire adversary proceeding.  Because the movant
never obtained the leave of the bankruptcy court to appeal the order, neither the district court nor the court
of appeals had jurisdiction to rule on the movant’s appeal of the interlocutory order.


23 Plans


Texas Comptroller of Pub. Accounts v. Liuzza (In re Tex. Pig Stands, Inc.), ____ F.3d ____, 2010 WL
2653282, 2010 U.S. App. LEXIS 13777 (5th Cir. July 6, 2010).


Post confirmation Plan Trustee failed to pay state sales tax to the Texas Comptroller.  Confirmed Plan
required Plan Trustee to pay all sales taxes.  Upon default, Comptroller could exercise rights and remedies
available under non-bankruptcy law.  Business failed and case converted to Chapter 7, in large part due to
Comptroller freezing accounts and seizing assets.  Comptroller sued to impose personal liability upon
trustee under Texas Tax Code § 111.016(b).  Bankruptcy Court denied liability finding that Trust
Agreement limited liability to “gross negligence.”  District Court reversed finding Trust Agreement
imposed liability and Trustee had willfully failed to pay trust fund taxes.  In affirming District Court and
imposing personal liability on Plan Trustee, Fifth Circuit held that the sales taxes were trust fund taxes
and the Plan Trustee could not escape his personal liability as a controlling person under the gross
negligence standard because of the trust fund nature of the taxes.  The U.S. Trustee handbook warns all
trustees on their potential personal liability if they fail to remit similar withholding trust fund taxes.  The
Court made short shrift of the arguments that the Trust Agreement limited his personal liability and
Trustee could pick and choose what he could pay because Trustee exceeded his authority, violated the
Plan, and committed willful misconduct by not paying the trust fund taxes.


In re Ezzell, No. 07-34780, 2010 WL 786299 (Bankr. S.D. Tex. March 9, 2010), Judge Isgur


The debtors filed for Chapter 13 relief, certain creditors objected, and then the debtors amended
their Chapter 13 plan; it was confirmed. The creditor later filed a motion to disburse, seeking an order for
the trustee to pay the creditor’s remaining amounts due under the plan, and to pay the debtors a refund.
The motion to disburse was granted because the debtors’ settlement proceeds were transferred to the
trustee before the creditor filed its motion to modify, and the proceeds were sufficient to complete
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payments under the confirmed plan, so the creditor’s motion to modify was barred. Additionally, the
debtors did not act in bad faith or abuse the bankruptcy process, so the court granted the debtor’s motion
for order directing disbursement of funds on hand by the Chapter 13 trustee.  The creditor’s motion to
modify was denied because it was time barred.


In re Young, No. 08-41515, 2009 WL 2855766 (Bankr. E.D. Tex. Sept. 2, 2009), Judge Rhoades


Prior to bankruptcy, a creditor law firm who had represented the debtor in a divorce proceeding
sued the debtor in state court for its unpaid fees. When the debtor filed a petition for relief under Chapter
13, she listed the creditor in her bankruptcy schedules as a secured creditor.


As a part of her proposed plan, debtor sought to void the creditor’s lien pursuant to §522(f). The
creditor argued that debtor was aware of a qualified domestic relations order (QDRO) prior to filing her
bankruptcy petition, but she chose not to withdraw funds from the QDRO as part of an effort to avoid
paying the creditor.


The court confirmed debtor’s Chapter 13 reorganization plan. Creditor then filed a motion to
reconsider under FRCP 59(e).


The court noted that a Rule 59(e) motion should not be granted unless there is: (1) an intervening
change in controlling law; (2) the availability of new evidence not previously available; or (3) the need to
correct a clear error of law or fact or to prevent a manifest injustice. Under Rule 59(e), a “manifest
injustice” does not exist where a party could easily have avoided the outcome, but instead elected not to
act until after a final order had been entered. A Rule 59(e) motion may not be used to raise new arguments
which could, and should, have been made before the judgment issued.


Another issue in this case involved a special interest QDRO which divides the actual pension by
providing for a lump sum distribution to the debtor. An individual receiving a lump sum distribution from
a former spouse’s pension plan pursuant to a QDRO may, in some circumstances, elect to place all of the
funds in another qualified plan or annuity. An individual retirement account (IRA) consisting of a rollover
from a qualified plan is exempt from the bankruptcy estate under §522(d)(10)(E) of the Bankruptcy Code.


The court held that the creditor failed to establish grounds for relief from the confirmation order
under Rule 59(e), and that the creditor’s objection to the debtor’s claimed exemption of her interest in her
ex-husband’s pension account should be overruled because the interest is not property of her bankruptcy
estate.


In re Meadows, 410 B.R. 242 (Bankr. N.D. Tex. 2009), Judge Nelms


The debtor was an above-median-income earner with annualized income of $78,950.16.  After
calculating deductions per part IV of form 22C, the debtor had a monthly disposable income of -$258.44.
According to schedule I and J, the debtor’s net monthly income was $102.22.  The debtor proposed a plan
to pay $100 per month for eleven months leaving a creditors’ pool of zero dollars for creditors holding
$82,433.24 in unsecured claims. The Chapter 13 trustee objected to confirmation of the debtor’s plan.
The trustee argued that the plan did not conform to the term of sixty months as required by 11 U.S.C.
§1325(b)(4). This section provides that unless allowed unsecured claims are paid in full the debtor must
propose a plan with an “applicable commitment period” of not less than five years.  The trustee argued
that the applicable commitment period was a temporal requirement with which the debtor failed to
comply.


Three lines of authority exist among the courts regarding the issue of “applicable commitment
period”.  The first line holds that the phrase is temporal, and requires above median income debtors to pay
their creditors in full or commit to a plan whose term is sixty months.  The second line of authorities uses
the applicable commitment period to provide a factor by which the debtor’s projected disposable income
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must be multiplied to determine the amount of the unsecured creditors’ pool. The debtor urged the court
to apply the second line of authority. The third line of authority only requires the debtor’s projected
disposable income during the applicable commitment period be applied to payments to unsecured
creditors.  As such, if a debtor has no projected disposable income, the applicable commitment period
never comes into play.


This court adopted the reasoning that the applicable commitment period is a temporal requirement
because this conclusion coincides with the courts understanding of §1325(b)(4).  The practical effect of
this interpretation both preserves the potential for upswings in the debtor’s net income during the sixty-
month period and allows for tax refunds to be applied toward unsecured creditors’ claims.  Specifically, if
the debtor overpaid his income taxes and received $2000.00 in tax refund, the trustee may apply up to
$2000.00 of the refund to any delinquency in the debtor’s case.  Any portion of the first $2000.00 not
applied, may then be applied by the trustee to the debtor’s allowed unsecured claims.  This often is the
only source of payment to unsecured creditors during the course of a Chapter 13 plan.


In some situations there may be little if any chance of an increase in projected disposable income.
However, the debtor may seek to modify his plan after confirmation in order to reduce the time for
payments.  Further, the temporal requirement can be avoided all together if no party objects to the
confirmation. Therefore, because the plan does not propose to pay creditors in full, and it fails to provide
for an applicable commitment period of sixty months, confirmation is denied without prejudice to the
debtor’s right to modify his plan to comply with the terms of the opinion.


24 Projected Disposable Income


In re Davis, 425 B.R. 317 (Bankr. S.D. Tex. 2010), Judge Isgur


The debtor and Chapter 13 trustee agreed that either a present or reasonably certain future change
of circumstances existed.  Specifically, within the six-month period preceding the petition date, the debtor
received a one-time $10,000.00 bonus that was highly unlikely to be repeated.  In addition, the debtor
would soon retire her 401(k) loan repayments, reducing her monthly expenses by $347.66.  However, the
debtor and trustee disagreed with how to handle the absence of the future bonus.


The complex calculations required by the Bankruptcy Code have been incorporated into the
Official Form 22C.  The form captures the calculations required by Congress and produces a bottom line
that represents the debtor’s monthly disposable income.  The form is used to implement the statute.  Both
the debtor and trustee alleged that if the Form 22C produces a result that is inconsistent with a projection
of disposable income, the court should abandon the form altogether and use an alternative method of
projecting disposable income.  The court was guided by both the statute and by the Nowlin decision in its
determination of the calculation. The statute was designed to minimize the court’s discretion.  Nowlin
requires the court to treat the Form 22C as presumptively correct, but holds that the court is not limited to
a historical mechanical calculation. Nowlin, 576 F.3d 258, 266 (5th Cir. 2009). The court adjusted the
income per Form 22C to the income of Schedule I and adjusted the Taxes of 22C to the Taxes of
Schedule I, utilizing the rest of Form 22C to arrive at an adjusted disposable income of  -$340.71.  The
debtor’s plan proposed payment of $8,150.00 to holders of unsecured claims, when her projected
disposable income is $0.00.  Accordingly, the Chapter 13 trustee’s objection was overruled.


Nowlin v. Peake (In re Nowlin), 576 F.3d 258 (5th Cir. 2009)


The Fifth Circuit, interpreting the term “projected disposable income” in 11 U.S.C. 1325(b),
concluded that the term “indicates a forward-looking orientation” which requires a Chapter 13 debtor to
project his disposable income throughout the pendency of the proposed plan. This calculation is to be
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made “based on present data, including extrinsic evidence . . . used in the calculation of ‘disposable
income’ under § 1325(b)(2).” This data need not be purely historical, thus “a debtor’s ‘disposable income’
calculated under § 1325(b)(2) and multiplied by the applicable commitment period is presumptively the
debtor’s ‘projected disposable income’ under § 1325(b)(1)(B), but that any party may rebut this
presumption by presenting evidence of present or reasonably certain future events that substantially
change the debtor’s financial situation.”


Applying this holding, the Fifth Circuit affirmed the bankruptcy court’s denial of the debtor’s
confirmation plan on the basis that it did not account for the reasonably certain cessation of payments
under the debtor’s 401(k) loan.


Ford Motor Credit Co., LLC v. Dale (In re Dale), 582 F.3d 568 (5th Cir. 2009)


This case concerns the appropriate construction of the “hanging paragraph” in 1 U.S.C. 1325(a),
which prevents bifurcation of a claim when the creditor has a purchase-money security interest (PMSI) in
a vehicle acquired within 910 days of the bankruptcy filing.  The issue is whether the PMSI exception in
the hanging paragraph also applies to a claim that is related to the payoff of negative equity in a trade-in
vehicle, gap insurance, and an extended warranty.


The debtor bought a vehicle, trading in her current vehicle and incurring negative equity, which
was then added to the total sale price of the vehicle.  It also included gap insurance and an extended
warranty.  The bankruptcy court concluded that the PMSI did not extend to negative equity, gap
insurance, and an extended warranty.  The district court reversed.


The Fifth Circuit agreed with the district court.  The Fifth Circuit concluded that, based upon
Texas law, negative equity, gap insurance, and extended warranty are included within the definition of
PMSI because: (1) “price” and “value given to enable” include certain expenses that might not otherwise
come within the common meaning of the word price (such as administrative charges and other expenses);
(2) within the definition of PMSI used by the Fifth Circuit, the phrase “other similar obligations” means
the expenses listed are examples and not an exhaustive list; (3) the definition includes “obligations for
expenses incurred in connection with acquiring rights in the collateral” (with the Fifth Circuit noting that
negative equity financing, gap insurance, and extended warranties would fall under this umbrella); and (4)
negative equity and related expenses are considered value given to enable the PMSI.  Accordingly, the
Fifth Circuit concluded “that negative equity, gap insurance, and extended warranties constitute
‘purchase-money obligations’ under Texas law, meaning [the Creditor] has a [PMSI] in the debt
associated with those items.”  Therefore, the hanging paragraph prevents bifurcation of the debt to
secured and unsecured.


25 Property of the Estate


Chambers v. First United Bank & Trust Co. (In re Chambers), 419 B.R. 652 (Bankr. E.D. Tex. 2009),
Judge Rhoades


The Chapter 7 debtor sought to exempt his more than 6,000 square foot house from the estate for a
variety of reasons, chief among them that the lien violated the Texas Constitution.  The debtor
contended—nine years after entering into the first loan—that his 1999 and 2004 home-equity loan
violated the Texas Constitution, because, among other things: (1) the bank compelled and required the
debtor to use proceeds from a home equity loan to pay other unsecured debt owed the bank; (2) the loan
was not voluntary; and (3) the 2004 home equity loan was secured by property other than the homestead.
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The court first noted that the numerous requirements that must be satisfied by a lender in order to create a
valid lien securing a home equity loan are designed to protect homeowners from predatory lenders.


The court rejected debtor’s claim that the bank orally required him to deposit a portion of the loan
proceeds into an escrow account.  The court held that this allegation was barred by the statute of frauds as
it was not based upon a written agreement.


The debtor additionally argued that the 2004 home-equity loan was not voluntary, as it was
undertaken to stop foreclosure, legal action on sizeable overdrafts on his account, and repossession of his
personal vehicles.  The debtor also argued that the loan was involuntary because the bank required him to
apply some of the loan proceeds to the overdraft.  The court found that although debtor had fallen on hard
financial times, the loan was not the result of undue influence, unconscionability, or coercion.  If the court
were to follow debtor’s reasoning, no Texas homeowner would be able to refinance his current home loan
if that loan was in default.


Finally, the debtor argued that the home-equity loan was secured by two parcels of land that were
not a part of the homestead.  The court noted that the contract states: “this Extension of Credit is secured
solely by the Homestead Property. Neither Lender nor any other party has required any collateral other
than the Homestead Property to secure this Extension of Credit.”  Accordingly, the court held that the
loan was secured solely by the homestead property.  The court therefore denied the exemption.


Villarreal v. Showalter (In re Villarreal), 413 B.R. 633 (Bankr. S.D. Tex. 2009), Judge Isgur


Pursuant to § 522(h), the Chapter 13 debtors sought to avoid the foreclosure sale of their real
property under § 547(f). The real property was sold at a foreclosure sale to the trustee of the holder of the
third lien (Creditor). The court found that subsections (1) through (4) of § 547 were all satisfied.


As to whether the transfer satisfied subsection (5) of § 547, specifically, whether the foreclosure
resulted in the creditor receiving more than he would have in a hypothetical Chapter 7 luquidation, the
court concluded that the creditor would receive more.


Therefore, because the parties agreed that the value of the property was over $4.0 million and that
the creditor had a claim worth under $100,000.00, the court avoided the transfer.


Cano v. GMAC Mortgage Corp. (In re Cano), 410 B.R. 506 (Bankr. S.D. Tex. 2009), Judge Isgur


The plaintiffs were current and former Chapter 13 debtors who executed mortgage contracts with
GMAC.  They alleged that during and after completing their Chapter 13 plan, GMAC acted in
contravention of the plan when it charged the disputed fees and costs to the plaintiffs’ accounts;
misallocated payments among principal, arrearages, and fees and costs; and sent plaintiffs default notices
while their plans remained pending in a manner that violated the automatic stay provision of the
Bankruptcy Code, Bankruptcy Rules, and the court’s orders confirming the plan.  The court summarized
the conduct in question as involving two separate acts: (1) an initial deposit into a general account; and (2)
allocation from the general account to individual accounts.


The court noted that a creditor can violate the automatic stay by attempting to collect post-petition
debts if the creditor attempts to collect the debt from property of the estate.  The court conceded that
GMAC’s initial deposit of the plaintiffs’ money into its general account did involve property of the
debtors’ estate in violation of the automatic stay.  However, the court reasoned that after the money was
deposited into GMAC’s account, the property was no longer part of the debtors’ estate; rather, the money
was in GMAC’s possession when it transferred the money to its other individual accounts.  Thus,
although any improper allocation of payments may violate the court’s orders confirming the plan, it does
not violate the automatic stay because the money in question is no longer property of the debtors’ estate.







50


Furthermore, the court held that GMAC’s act of sending default notices did not constitute a prohibited act
to obtain any property of the debtors’ estate.


United States v. Ralph Owens Trucking Co. (In re Ralph Owens Trucking Co.), No. 09-04215, 2010 WL
395641 (Bankr. N.D. Tex. Jan. 27, 2010), Judge Lynn


The court approved the Chapter 7 trustee’s motion to employ an accounting firm as the bankruptcy
estate’s accountant and financial advisor.  In response to income tax overpayments discovered by the
accountant, the trustee filed amended returns; however, the IRS offset the payments against the debtor’s
other tax liabilities pursuant to its setoff rights under 26 U.S.C. § 6402(a), rather than refunding the
payments.  The trustee commenced an adversary proceeding to avoid the setoff rights but the court
entered an agreed order granting the IRS’s motion for relief from the automatic stay nunc pro tunc.  The
trustee then filed a motion seeking to recover from the overpayment certain expenses incurred in
compiling and filing the tax returns that established the overpayments.  The general rule is that
administrative expenses are payable from unencumbered property of the estate, rather than from secured
creditors’ collateral.  However, 11 U.S.C. § 506(c) provides an exception to the general rule stating that
the trustee may recover the reasonable, necessary costs and expenses of preserving or disposing of the
collateral.


The court recognized the invocation of § 506(c) by trustees seeking to obtain reimbursement for
insurance, maintenance, security costs, or the costs of sale of the creditor’s collateral as involving the
preservation or disposition of the collateral because they are expenses the creditor would have to incur to
prevent the loss of value or to realize on its collateral.  Here, however, the trustee did not incur the
accounting expense, nor his own fees, in preserving or disposing overpayments but rather, he incurred
them in establishing overpayments.  Thus, the court ruled that under an appropriately restrictive reading
of the statute’s plain meaning, discovering and establishing collateral does not amount to preserving it or
disposing of it.


Furthermore, the court held that the trustee failed to meet the five elements established by the Fifth
Circuit that must be satisfied for a trustee to recover expenses under § 506: (1) the expenditures must have
been necessary; (2) the amounts expended must have been reasonable; (3) the creditor must have
benefited from the expenditures; (4) the expenses must have been incurred primarily for the benefit of the
secured creditor; and (5) the expenditures must have resulted in a quantifiable, direct benefit to the
secured creditor.  The court held that, assuming arguendo that expenses incurred to discover the collateral
of the IRS were incurred to preserve or dispose of the collateral, the expenditures were not necessary
because the IRS might have discovered the payments itself through an audit, the expenses were not
incurred primarily for the benefit for the IRS, and the overpayments do not directly benefit the IRS.


Spicer v. Laguna Madre Oil & Gas II, LLC (In re Texas Wyoming Drilling, Inc.), 422 B.R. 612 (Bankr.
N.D. Tex. 2010), Judge Lynn


This opinion is a consolidation of two cases, one involving the plaintiff bankruptcy trustee who
sought to recover dividends paid to the defendant shareholders as fraudulent transfers, and the second
involving the plaintiff bankruptcy debtor who asserted legal malpractice claims against defendant
attorneys.  In both cases the defendants argued that the plaintiffs lacked standing to pursue their claims
after plan confirmation.


In the trustee’s case the court found that when a case is converted from Chapter 11 to Chapter 7,
the estate to which the Chapter 7 trustee succeeds is the estate to the extent not actually disposed of that
existed at the commencement of a case.  Commencement of a case creates the bankruptcy estate and what
is considered property of the estate is established at that time.  Thus, unless claims at the commencement
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of the case are disposed of following conversion, they are property of the Chapter 7 bankruptcy estate and
the trustee has standing to assert claims on its behalf.  Furthermore, the court held that the doctrine of
judicial estoppel is inappropriate to prevent a trustee from pursing claims to the extent that recovery on
the claims benefits the estate and unsecured creditors.  The court declined to allow the defendant
shareholders to use the judicial estoppel doctrine to create a windfall or a barrier to recovery for the
unsecured creditors.  Thus, because the plan expressly preserved claims for avoidance of fraudulent
transfers of dividends to a category of shareholders, after the case was converted, the claims became
property of the Chapter 7 bankruptcy estate and the trustee preserved standing to pursue those claims.


In the debtor’s case, the court found that although the confirmed plan failed to preserve claims that
belonged to the bankruptcy estate because it merely made a blanket preservation of claims, the plan had to
be considered together with the disclosure statement.  Here, the language of the disclosure statement was
“specific and unequivocal” in outlining the intent of the parties.  Unlike the debtor’s plan, the disclosure
statement went well beyond a blanket reservation of claims by identifying the defendants by name and by
identifying the basis for the causes of action against them.  Thus, because the debtor expressly preserved
claims against specific defendants for malpractice in the disclosure statement, when read together with the
plan, the debtor successfully preserved standing to bring claims against the defendants.


Brown v. Chesnut (In re Chesnut), 356 Fed. App’x 732, (5th Cir. 2009)


The debtor filed a motion to compel creditor to release a lien.  The bankruptcy court granted the
motion.  The district court affirmed.  The debtor’s plan provided that all secured creditors would release
their liens upon the completion of all of the plan payments.  Despite having notice, the creditor not only
failed to object to the plan; it did not appeal the confirmation order.   Once the debtor completed all of the
plan payments, this creditor did not release the lien, arguing that the property was not property of the
bankruptcy estate.  The Fifth Circuit disagreed.  It noted that “[a] confirmed Chapter 13 plan is res
judicata as to all parties who participate in the confirmation process.”  Because the creditor failed to raise
the issue of the court’s jurisdiction by objecting to or appealing the plan, it was barred from re-litigating
the issue.


26 Reaffirmation


In re Daugherty, 416 B.R. 582 (Bankr. N.D. Tex. 2009), Judge Lynn


The U.S. Trustee filed a motion to dismiss the debtor’s Chapter 7 bankruptcy filing under §
707(b)(1). Among other things, the trustee pointed to the debtor’s pre-petition purchases of a car and
home, his supposed long-term stable job, and his ability to repay debts in a Chapter 13.  The debtor
countered that he was seeking relief from unexpected and burdensome debts incurred as a result of
following his ex-wife and two dependent daughters across the country.


Section 707(b)(2)’s presumption of abuse test was not met in this case, so the court looked to the
Code’s alternative method of finding abuse under § 707(b)(3).  Here the court considered 1) whether the
debtor filed in bad faith; or 2) whether the totality of the circumstances indicated abuse, thus warranting
dismissal.  At the initial hearing, the court found no bad faith, so the issue was confined to whether the
totality of the circumstances justified a finding of abuse.  According to the court, such a finding is
“essentially subjective” and based on a court’s individual perception of the evidence presented, context of
the arguments, and witness credibility.


The court refused to find that the legal fees that the debtor incurred in good faith of his parental
duties were excessive. The debtor’s pre-petition debts did not reach a profligate level, as they were
consistent with prior spending patterns, were not extravagant, and were not undertaken in anticipation of
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bankruptcy.  The most significant factor in the court’s decision was that the debtor only sought relief after
unexpectedly finding himself in a financial predicament resulting from his good faith interest in
maintaining a close parental relationship with his daughters.  The court likened this situation to that of an
unforeseeable illness, calamity, or disability—unfortunate situations that should not count against a debtor
when weighing the totality of circumstances.


27 Rooker-Feldman Doctrine


Neely v. Johnson (In re Knezek), No. 09-20574, 2010 WL 1141621 (5th Cir. March 11, 2010)


The debtor, an attorney, filed for bankruptcy, as did a former client of the debtor.  Prior to the
filing of these petitions, a dispute existed between the debtor, the debtor’s non-filing spouse, and the
debtor’s attorney over certain real estate that had been the subject of litigation in which the debtor had
represented his client.  Prior to the bankruptcies, state court litigation was commenced regarding matters
of fraud and breach of contract with regard to the debtor’s representation of his client.  Title to the real
estate was also implicated.


After both bankruptcy petitions were filed, the Commission for Lawyer Discipline (CFLD) sought
to have the debtor’s debts declared non-dischargeable, alleging that the debtor had engaged in a variety of
fraudulent acts including his failure to disclose his interest in the relevant real estate tract.


During the pendency of the CFLD adversary proceeding, the state court litigation resulted in a
judgment whereby the relevant real estate was split 50/50 between the client and the debtor’s spouse.
These interests were identified as separate property.


Subsequent to the issuance of the state court judgment awarding the real estate tract to the client
and the debtor’s spouse, the client initiated an adversary proceeding (in her own Chapter 13
bankruptcy—not that of the debtor) seeking authority from the bankruptcy court to sell the property
pursuant to 363(h).  The debtor’s spouse opposed.  The bankruptcy court granted the client the relief she
sought and entered a judgment requiring the sale proceeds to be deposited in the registry of the court,
earmarked as 50% for the client and 50% for the debtor’s spouse.


Around the same time, the bankruptcy court entered its judgment in the Commission for Lawyer
Discipline Adversary, finding that any interest that held by the debtor and his non-filing spouse in the real
estate tract was community property (not the separate property of the spouse), and as such, the real estate
tract was estate property upon the filing of the debtor’s bankruptcy petition.  Subsequent to this finding,
the trustee moved to amend the judgment in the client’s adversary, requesting that the 50% of the sale
proceeds be earmarked for him as the debtor’s bankruptcy trustee.


The debtor’s spouse appealed and presented a two-pronged argument to the Fifth Circuit.  First,
she argued that the client had not adequately met the elements set out in 363(h) which must be required
before the bankruptcy court ordered the appeal.  Second, the client argued that because the state court had
awarded her a 50% undivided interest in the real estate tract, the bankruptcy court was barred by the
Rooker-Feldman doctrine from awarding any portion of the sales proceeds to the trustee of her husband’s
bankruptcy estate.


In affirming the bankruptcy court, the Fifth Circuit ruled that the debtor’s spouse failed to provide
any citations to the record or case law in her claim that the client had not met the 363(h) criteria, and as
such, the issue was waived as inadequately briefed.  Further, the issue of burden of proof had never been
raised by the debtor’s spouse at trial; accordingly, the Fifth Circuit would not consider the argument.


With regard to the Rooker-Feldman doctrine, the Fifth Circuit determined that the debtor’s spouse
misinterpreted both the scope and legal effect of the state court’s ruling.  The Rooker-Feldman doctrine
has no application to a federal suit brought by a nonparty to the state suit, and it does not preclude a party
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from litigating an independent claim, even one that denies a legal conclusion previously reached by a state
court.


In parallel litigation, a federal court might be required to recognize claim/issue preclusive effects
of a state-court judgment, but federal jurisdiction over an action does not terminate automatically on the
entry of judgment in the state court.  Res judicata is an affirmative defense which, when not pled, is
considered waived.  In this respect, both the bankruptcy court and the district court invited the debtor’s
spouse to submit briefing as to whether res judicata would apply to the state court judgment; however, she
failed to supply the bankruptcy court with the requested state court pleadings which demonstrated that the
issue of separate property vs. community property had actually been put at issue in the state court lawsuit.
Additionally, the debtor’s spouse failed to convince the district court that her rights to the real estate had
been finally determined in the CFLD adversary proceeding.  Though the debtor’s spouse did argue that
she was not a party to the CFLD adversary proceeding, and as such, she could not be bound by it, the
district court and the Fifth Circuit rejected this argument as the interests of the debtor’s spouse were
adequately represented by someone with the same interests who was a party (i.e., her husband).
Additionally, the debtor’s spouse was deposed in the adversary proceeding, entered an appearance on the
first day of trial, and was represented by the same attorney representing her husband.  The Fifth Circuit
found that the debtor’s spouse had every reason to know that the CFLD adversary proceeding involved
allegations that would affect her rights to the real estate tract.


The trustee, in seeking that the proceeds be earmarked for the debtor’s bankruptcy estate, was not
forum shopping in federal court in order to undo a state court judgment against him.  Rather, the trustee
had properly moved for an amended judgment on the basis of the bankruptcy court’s finding that the real
estate tract was property of the estate, not separate property of the debtor’s spouse.  Rooker-Feldman did
not prevent the bankruptcy court from exercising jurisdiction when the client filed the state court action,
nor did it eliminate jurisdiction after the debtor’s spouse prevailed in the Texas court.


28 Rule 9019 Compromises


In re Shankman, No. 08-36327, 2010 WL 743297 (Bankr. S.D. Tex. Mar. 2, 2010), Judge Isgur


Chapter 7 trustee filed an adversary proceeding against the debtor (which was eventually
consolidated with an objection to exemptions) based upon the debtor’s fraud-related conduct.
Specifically, the trustee alleged that the debtor had made false oaths, withheld information related to his
property/financial affairs, concealed, destroyed, and/or falsified financial information, and failed to
explain satisfactorily the loss of assets.


On the day of trial, the trustee and the debtor announced that a settlement had been reached on
both the objection to exemptions and objection to discharge.  The parties announced that the debtor would
pay the trustee $100,000.00 within ten months, the debtor would return any and all artwork that had been
transferred previously, and in return, the trustee would release all claims raised in the adversary/objection.


The trustee filed a subsequent 9019 application setting forth terms similar to those which were
announced prior to trial.  In support of his 9019, the trustee asserted that there was a substantial risk in the
continued prosecution of the claims, that the trustee believed the creditors would benefit the most from
the $100,000.00 payment to the estate, and that the court should be reluctant to apply a hard and fast rule
disfavoring 727 settlements when such settlement is in the best interests of the estate.


In ruling that it would not approve the 9019 application, the court found that the promised benefits
of the compromise to the estate were wholly illusory.  The court believed the success of the compromise
to hinge on the payment of the $100,000.00 by the debtor.  The debtor, who worked in corporate finance,
was without the required license due to the contempt and sanctions order previously entered by the court.
Without his license, the debtor would likely be unable to earn money to pay the $100,000 payment.
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The court further denied the motion based upon its view that the debtor’s continuing conduct was
unsatisfactory and inexcusable, that the trustee failed to convince the court that the claims under 727
would not prevail, and the only likely money to be received would go to pay administrative fees.


29 Sanctions


In re Jacobsen, No. 07-41092, 2009 Bankr. LEXIS 3150 (Bankr. E.D. Tex. Sept. 30, 2009), Judge
Rhoades


After a Chapter 7 debtor failed to disclose his interest in numerous non-exempt properties and
bank accounts, the court issued, sua sponte, a show cause order against the debtor and a creditor.  The
debtor continually asserted that he had no memory of various real estate transactions entered into by his
wife, although he was often paid a broker’s fee.  Further, the debtor claimed that the properties were the
separate property of his wife as a result of both pre and post-nuptial agreements, although the agreements
were never notarized or filed with a court.  Finally, the debtor, with the aid of a creditor, posed as an
attorney under an alias as counsel of a creditor who then opposed the trustee’s motion to sell certain
assets.  The court ultimately denied the trustee’s motion on other grounds.


The court held that the standard for imposing sanctions is not “no harm, no foul.”  The court held
that the issue is whether the parties acted in bad faith or fraudulently.  The parties were found to have
acted accordingly, and the court sanctioned the debtor and creditor and awarded attorneys’ fees and costs.
The court scheduled a hearing to determine the amount of the fees and costs and whether the debtor’s
discharge should be denied.


Shead v. Kelley, Civ. Action No. 08-497, 2009 WL 5216878 (S.D. Tex. Dec. 30, 2009), District Judge
Hughes


The plaintiff filed a Chapter 13 case in bad faith to avoid foreclosure of certain real estate owned
by a partnership in which the debtor was a partner.  He subsequently lied, misrepresented information in
his schedules, and intentionally manipulated court documents.  The plaintiff then filed an adversary
proceeding naming the defendant, without his knowledge, as co-debtor under the partnership mortgages.


The plaintiff’s attorney, who assisted in the preparation of misleading schedules and court
manipulation, was paid $5,000 for her services without disclosing the fees to the bankruptcy court under
Fed. R. Bank. P. 2016(b).  The court ordered disgorgement of these fees to the plaintiff’s two mortgagees
pro rata.


Even though high, the court approved the defendant’s attorney’s fees totaling $60,768.95 because
they were reasonable in light of the complexity of the case and the fact that the defendant’s attorney had
to investigate and understand both sides of the case, including the plaintiff’s “meretriciously-filed and
obstinately-maintained proceeding.”


Ingalls v. Thompson (In re Bradley), 588 F.3d 254 (5th Cir. 2009)


The Fifth Circuit, explaining that the power to hold a party liable for civil contempt is an inherent
power of all federal courts, including bankruptcy courts, concluded that a bankruptcy court has the
authority to sanction a party for contempt of an oral order that is later reduced to writing. In this particular
dispute, a party was found to have knowingly ignored an injunction not to divert assets from a particular
trust. The injunction had been announced orally, but at the time of the contemptuous diversion of trust
assets, it had not been reduced to writing. The Fifth Circuit, noting that this conduct would also likely
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support criminal contempt charges, affirmed the judgment of the bankruptcy court levying compensatory
sanctions against the contemptuous party.


30 Sale and Use of Estate Property


In re Gulf Coast Oil Corp., 404 B.R. 407 (Bankr. S.D. Tex. 2009) Judge Steen


Debtors filed a motion to sell substantially all of Debtors’ assets to the sole secured lender (“Laurus”) and,
in connection with that sale, to assign to the purchaser various executory contracts important to
maintaining the value of those assets. Debtors’ bankruptcy schedules list real property valued at $30
million (mineral leases and oil and gas wells). Amended schedules listed approximately $120,000 of
claims held by pre-petition, unsecured, non-priority creditors. At a hearing on January 28, Debtors’
counsel represented that there were $200 to $300 thousand of unsecured, prepetition, non-priority claims
that would not be paid if the Court authorized a sale of assets to Laurus. Since April 2008, Debtors
marketed their assets. Debtors received no firm offers, and the only expressions of interest that Debtors
received were in the range of $10 to $19 million. Debtors filed a Chapter 11 plan and disclosure statement
on November 7, 2008. But by mid-December, with prices for oil and gas plunging on the world markets,
Debtors concluded that Laurus’ secured claim substantially exceeded the value of Debtors’ assets. In
addition, Debtors concluded that their revenues and cash flow in the foreseeable future would be
inadequate to support a plan of reorganization. Laurus was unwilling to support a plan of reorganization.


Due to these facts, on December 19, 2008, Debtors filed a motion to sell all of their assets. The motion
asked for authority to sell all of Debtors’ property of the estate, including all cash, oil and gas properties,
fixtures, equipment, inventory, and office equipment, free and clear of all liens, claims, and
encumbrances. The motion implied that creditors with lien rights would be protected because their liens,
claims, and encumbrances would be transferred to the sale proceeds. However, there would be no
proceeds to which the liens, claims, and encumbrances could attach because, if Laurus credit bids, there
would be no proceeds to which liens could attach. Debtors’ financial advisors (“Broadpoint”) objected to
the sale. The objection alleged that the proposed transaction did not pay all administrative expenses of the
bankruptcy estate and that releases granted under the proposed sale order would impair Broadpoint’s
assertion of claims against Laurus. The bankruptcy court denied Debtors’ sale motion. The bankruptcy
court first stated that it would be very helpful if the Fifth Circuit were to take another look at the
boundaries of section 363(b) sales to provide more guidance to the bankruptcy courts in the circuit.
The bankruptcy court reasoned that it must weigh all of the facts and circumstances of the case and must
determine whether safeguards are necessary to protect rights that could be exercised in the context of plan
confirmation.


Among the facts the bankruptcy court considered in this case were


1. Is there evidence of a need for speed?
2. What is the business justification?
3. Is the case sufficiently mature to assure due process?
4. Is the proposed asset purchase agreement sufficiently straightforward to facilitate


competitive bids or is the purchaser the only potential interested party?
5. Have the assets been aggressively marketed in an active market?
6. Are the fiduciaries that control the debtor truly disinterested?
7. Does the proposed sale include all of a debtor's assets and does it include the “crown


jewel”?
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8. What extraordinary protections does the purchaser want?
9. How burdensome would it be to propose the sale as part of confirmation of a chapter


11 plan?
10. Who will benefit from the sale?
11. Are Special Adequate Protection Measures Necessary and Possible?
12. Was the hearing a true adversary presentation? Is the integrity of the bankruptcy


process protected?
13. Each case is unique. There may be other factors that tip the balance or that overweigh


the evaluative factors set forth above.


Applying the foregoing factors to the case at bar, the bankruptcy court determined that the sale motion
must be denied. First, there was no indication of a need for speed. Second, there was no evidence that the
assets are perishable or that any value will be lost through delay to permit plan confirmation. Third, there
was no indication that an expedited plan process would not achieve the same result. According to the
bankruptcy court, the essence of the proposed transaction was a foreclosure supplemented materially by a
release, by assignment of executory contracts (but only the contracts chosen by the secured lender), by a
federal court order eliminating any successor liability, and by preservation of the going concern. Congress
provided a process by which these benefits could be obtained. According to the bankruptcy court, that
scheme requires bargaining, voting, and a determination by the Court that Bankruptcy Code section 1129
requirements are met. The bankruptcy court saw no authority to provide the benefits of the Congressional
scheme in this case without compliance with Congressional requirements.


Further, several significant confirmation requirements were not satisfied. The only administrative
expenses that will be paid are those that the purchaser has previously agreed to pay or that the purchaser
decides subsequently to pay. Because some unsecured creditors will probably be paid and others will not
be paid, the bankruptcy court could not conclude that creditors with equal rights would be treated alike.
The bankruptcy court did not know what employees would be retained and which ones would not. The
bankruptcy court could not determine that the entities in control of Debtors did not have a conflict of
interests when they negotiated with Laurus regarding the asset purchase agreement. The bankruptcy court
added that not only did the proposed sale include the “crown jewels,” the proposed sale included all other
jewelry and assets. The bankruptcy court reasoned that if the sale was approved, the case would be
dismissed or converted to chapter 7. The only effect of the bankruptcy process would be to transfer
Debtors’ assets to its secured creditor with benefits that the creditor could not achieve through
foreclosure.


The Cadle Co. v. Mims (In re Moore), ______F.3d _______, 2010 WL 2182500 (5th Cir. 2010).


The issue in Moore was whether (i) a trustee could sell a reverse veil-piercing and fraudulent conveyance
claims and a constructive trust remedy to a creditor; and (ii) as a matter of first impression, whether a
trustee’s proposed compromise of estate claims constitutes a proposed sale of estate property that triggers
§ 363.


The Fifth Court of appeals held that a trustee may sell property of the estate, including litigation claims.
The Court examined S.I. Acquisition and reminded us that alter ego claims are property of the estate if the
debtor could assert a particular action against itself.  The Court distinguished S.I. Acquisitions and
Schmmelpenninck, but clarified that it does not matter whether the claim is a traditional veil-piercing or
reverse one.
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As to the fraudulent conveyance claim, the Court stated that a state law action belongs to the estate if the
debtor could have brought that action at the commencement of the case.  The Court held that Texas
fraudulent conveyance actions are property of the estate that the trustee may sell to the creditor despite the
conflict between Educators and S.I. Acquisitions because it concluded that the conflicting discussion in
S.I. Acquisitions was dictum.  The Court also held that although a debtor may not bring Texas fraudulent-
transfer claims, these claims become property of the estate by virtue of 544(b).


The Court held that a constructive trust remedy belonged to the estate because it was intertwined with the
other claims.  Had the creditor shown that he was entitled to a constructive trust by the time the debtor
filed for bankruptcy, the property subject to the trust would belong exclusively to that creditor.


The Court adopted the reasoning in Mickey Thompson, 9th Circuit (BAP), and determined that a proposed
compromise constitutes a disposition of estate property.  It stated that the creditor’s higher offer obligated
the bankruptcy court to consider the appropriateness of an auction and a § 363 sale.  On remand, the Court
suggested that the bankruptcy court compare a release of claim’s value to the estate against the creditor’s
higher bid’s value.  The Court also warned that bankruptcy courts should approve settlements at a
discount rather than dealing with § 363 scrutiny.  In this case, the bankruptcy court did not determine the
claims’ values because it did not entertain the offer nor hold an auction.


31 Standing


Reed v. Cooper (In re Cooper), 405 B.R. 801 (Bankr. N.D. Tex. 2009), Judge Jernigan


A trustee and creditor filed an adversary (as co-plaintiffs) against a debtor seeking, among other
things, to compel the turnover of certain property.  Eventually, the trustee sought a compromise with the
debtor.  The compromise negotiations failed, and the trustee determined that the estate was without funds
to further pursue the matter; as such, the trustee desired to abandon the cause of action.  The creditor
opposed this action and thus sought authority to prosecute all of the causes of action in the trustee’s stead.


While the court acknowledged that the Supreme Court has already conclusively established that
the trustee (or a debtor-in-possession in Chapter 11) is the only party with independent standing to pursue
Chapter 5 avoidance actions and other estate causes of action, the court asserted that the Supreme Court
has left unanswered the question of whether derivative standing can exist such that a non-trustee may
bring a cause of action in a Chapter 7 scenario.


In denying the creditor’s motion, which sought standing to pursue the cause of action, the court
held that to allow a creditor to usurp the trustee’s role in Chapter 7 is not good policy.  While derivative
standing is appropriate in Chapter 11 cases, it is not appropriate in Chapter 7 cases due to a variety of
reasons, including the unique gatekeeper role of the Chapter 7 trustee and the ability to remove a Chapter
7 trustee if he or she is not doing his or her job.  The court went on to hold that even if a power to grant
derivative standing to a creditor to pursue estate causes of action exists (in Chapter 7 cases), the power
should only be granted in compelling cases.  As an alternative to seeking to control the pursuit of estate
causes of action, the creditor should have considered funding the trustee’s pursuit or requesting that the
trustee appoint the creditor’s counsel as special counsel to pursue the claim.


Maluski v. US Bank NA, 349 Fed. App’x 971 (5th Cir. 2009)
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The debtor sued US Bank NA, alleging that a promissory note and lien securing a home equity
loan were both void and unenforceable under the Texas state constitution because: (1) the note was a
negotiable instrument that was not properly transferred and, therefore, PAMI lacked standing to assert a
claim under the note; and (2) the note is unenforceable because the debtor was charged fees in connection
with the loan that violated the Texas Constitution.


The Fifth Circuit did not agree with either of the debtor’s arguments.  First, the Fifth Circuit
concluded that PAMI had standing to sue because U.S. Bank assigned its interest in the note to PAMI
through a transfer of lien that was recorded on the land records.  This recorded instrument with the
reference to the estate, sufficiently established PAMI’s standing.  Second, the Fifth Circuit concluded that
the fees charged did not violate the Texas Constitution because, although the lender paid a yield spread
premium to the broker that may result in higher interest rates for the debtor over the life of the loan, this
type of indirect payment did not violate the Texas Constitutional requirement that any additional fees not
exceed three percent of the original principal amount.


Ingalls v. Gresset (In re Bradley), 326 Fed. App’x 838 (5th Cir. 2009)


The trustee sued an individual for conspiring with the debtor to fraudulently transfer assets out of
the debtor’s estate.  The district court held that the trustee lacked the standing to bring the civil conspiracy
claim.  The Fifth Circuit affirmed the district court, reiterating that Congress’s adoption of the strong–arm
clause in Section 544(a) of the Code does not supersede previous Supreme Court rulings that a trustee
lacks authority to assert a claim against a third party that does not comprise part of the bankruptcy estate.


In addressing the trustee’s alternate argument that the conspiracy claim belonged to the
bankruptcy estate because the claim sought to remedy an injury to all of the debtor’s creditors and not
merely a subset of creditors, the court disagreed that this fact alone conferred standing on the trustee.  The
distinction between whether claims are “personal” to some creditors or “general” as to all is relevant (to
the trustee) only after a claim has been determined to be properly assertable by the debtor or by a creditor;
the distinction is not a substitute for the latter analysis.


In this case, the debtor had no cognizable legal or equitable interest in the damages being sought
by the trustee, nor could the debtor have sought damages from his co-conspirator for assisting with the
transfers.  In suing the debtor’s co-conspirator, the trustee attempted to assert the creditors’ own direct
claim in which the debtor had no interest.  The trustee had no standing to do this.


32 Statute of Limitations


Stanley, Jr. v. Trinchard (In re Hale), 579 F.3d 515 (5th Cir. 2009)


A judgment was entered against the debtor prior to the filing of the petition.  This judgment forced
the debtor into involuntary bankruptcy in October of 2001.  Subsequently, the debtor’s trustee brought
claims under Louisiana law for breaches of professional and fiduciary duties constituting legal
malpractice against the debtor’s prepetition counsel.  The trustee brought these claims in April of 2002.
The defendants in the malpractice claim filed a motion for summary judgment, claiming that the lawsuit
was barred by Louisiana’s one-year preemptive period.  The district court concluded that the cause of
action accrued in March of 2001; consequently, the trustee’s April 2002 claims were untimely.  The
trustee argued that he had filed the malpractice claims within the two-year period allowed by Section
108(a) of the Code.  The district court disagreed with the trustee, holding that Louisiana’s preemptive
period, not the Code’s limitation period, governed the estate’s malpractice claim.


The Fifth Circuit reversed and remanded.  Specifically, the Fifth Circuit held that Section 108(a)’s
clear purpose is to afford bankruptcy trustees extra time to assess and pursue potential assets of the
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debtor’s estate.  No distinction exists among the state law statutes that govern time limits for filing suit,
whether statutes of limitation or prescription, repose or preemption.  In 108(a), Congress expressly
extended the time for pursuing any action that would otherwise be time-barred under state law.


33 Statute of Frauds


In re Nguyen-Gassaway, 408 B.R. 869 (Bankr. S.D. Tex. 2009), Judge Bohm


Ha Thi Nguyen-Gassaway (the debtor), a Chapter 13 debtor was romantically involved with Hank
Nguyen (Nguyen).  From April 5, 2005 through August 30, 2006, Nguyen wrote checks to the debtor. The
checks were written to the debtor with either “cash” indicated in the memo line or with the memo line left
blank. Nguyen filed a proof of claim, asserting an unsecured claim of $337,025.00.  Later, Nguyen
testified that he was aware of the purpose of a few of the checks so his amended complaint identified a
contested portion of debt of $180,000.00.


Nguyen did not use any terms or other language indicating his intent to make a loan when he
wrote the checks.  When instruments are unambiguous, courts are to “give effect to the intention of the
parties as expressed by the terms and provisions of the instruments.” Woods v. Sims, 154 Tex. 59, 273
S.W.2d 617, 620 (1955).  Thus, the court held that the checks were insufficient to create a loan agreement
under Texas law.


The court held there to be compelling evidence of a gift, meeting the following three elements:  (1)
intent to make a gift; (2) delivery of the property; and (3) acceptance of the property.  Specifically,
Nguyen signed multiple checks made out to the debtor, with no notation on memo, except for the word
“cash” written on one of the checks.  Further, Nguyen continued to write the checks to the debtor for a
period of around one and a half years without receiving payment or acknowledgement of debt from the
debtor.


Finally, even if an agreement existed between Nguyen and the debtor, the Texas Statute of Frauds
bars the loan.  Any agreement that will not be performed within one year from the date of making the
agreement must be “in writing” and be “signed.”  Tex. Bus. & Com. § 26.01(a) & (b)(6).  The court
reasoned that Nguyen’s performance of writing the checks had not concluded within a year of the date of
the first check, assuming an oral agreement was made.  This parallels the reasoning of when one party
charged with repayment of a loan does so in installments, his or her performance is not considered to be
complete until the last installment has been paid.  See, e.g., McCauley v. Drum Serv. Co., Inc., 772
S.W.2d 135, 136 (Tex. App.—Houston [14th Dist.] 1989, writ denied).  Likewise, the debtor had not fully
performed repayment of the loan within one year, as no repayments have been made by April 5, 2006.
Therefore, because neither party fully performed within one year, any such agreement is unenforceable
under the Statute of Frauds.


The court noted that had Nguyen been more prudent prior to writing his checks in establishing his
intention, his proof of claim may have been allowed.  However, for the foregoing reasons, the objection to
the proof of claim was sustained.


34 Stay Pending Appeal


In re Fiesta Inn & Suites, LP, No. 09-51355, 2009 Bankr. LEXIS 4176 (Bankr. W.D. Tex. 2009), Judge
Clark


The court considered a Chapter 7 debtor’s counsel’s motion for a stay pending appeal from an
order finding him in contempt and assessing judgment against him for dissipating the creditor’s cash
collateral in violation of the court’s orders and in violation of 11 U.S.C. § 363(c).
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The debtor’s counsel declined to post a supersedeas bond; thus, the court found he was not entitled
to a stay as a matter of right under Fed. R. Bankr. P. 7062(a).  The court noted that it has substantial
discretion to grant or deny a stay under Fed. R. Bankr. P. 8005 when no supersedeas bond is filed.  See In
re Target Graphics, Inc., 372 B.R. 866 (E.D. Tenn. 2007).


The court then balanced the equities using criteria similar to those used for preliminary
injunctions.  While a serious issue was to be raised on appeal, the court determined that the equities were
not balanced in favor of the debtor’s counsel, but in favor of the creditor.  The debtor’s counsel declined
to post a bond, thus shifting the risk of loss for a money damage award to the creditor who could suffer
loss in collecting judgment because the debtor would be free to dispose of property or alter his ability to
respond in damages.  The court noted that equity calls for the debtor’s counsel to post a bond for the
privilege of continuing to pursue this issue and delaying the collection of the outstanding debt owed to the
creditor by the debtor’s actions and the actions of his attorney.  The court further determined that granting
a stay in this case would be against the public policy of preventing debtors and their attorneys from
violating the cash collateral restrictions of § 363(c).  Because the equities were not balanced in favor of
the debtor’s counsel nor was public policy, the court denied the debtor’s counsel’s motion for a stay
pending appeal.


35 Subordination


In re Seaquest Diving, LP, 579 F.3d 411 (5th Cir. 2009)


Bankruptcy Court ruled that Judgment Creditor of bankruptcy estate had a right to payment adjudicated
by a state court, that the payment was a rescission of an agreement to merge businesses and acquire
securities, and because the rescission arose from securities transactions, 11 U.S.C. section 510(b) applies.
Based on the plain language of the statute, the claim is subject to mandatory subordination (below other
unsecured creditors) because it qualifies as “a claim arising from rescission of a purchase or sale of a
security of the debtor.” Judgment Creditor appealed directly to the Fifth Circuit. The Fifth Circuit
affirmed.


The Fifth Circuit reviewed the claim and agreed that it qualified as rescission under Texas law. The Court
relied on the reasoning of the Ninth Circuit which concluded that Congress did not intend this section to
apply only to securities fraud cases, rather, disaffected stockholders’ claims as a whole fell under this
section. This policy argument reflects the absolute priority rule’s basic scheme because presumably, the
stockholders bargained for section 510(b)’s subordinating effects upfront: the stockholders get the benefit
of more “upside” from a return in the form of increased equity, but must “pay for it” with the risk of being
subordinated. Also presumably, the unsecured creditors made the inverse bargain upfront. Whether the
rescission was for securities fraud claims or post-issuance conduct should not affect this fundamental
“bargain.” Not wanting to upset basic expectations in the marketplace, the Fifth Circuit accordingly
extended the rescission category to claims arising from post-issuance conduct.


The Fifth Circuit rejected the argument from Judgment Creditor that its claim was not within the scope of
section 510(b) because it is based on a pre-petition judgment and the claimant never held, sought, or was
promised equity in Debtor, because the Judgment Creditor “redeemed” the equity claim for a debt claim.
The Fifth Circuit reasoned that because Debtor redeemed [Judgment Creditor]’s equity stake with the
same assets that [Judgment Creditor] used to purchase it. “[Judgment Creditor] did not seek redemption of
its equity stake in [Debtor]; rather, it sought rescission of the agreement and return on its capital
contributions.” Thus, Judgment Creditor had in fact bargained for equity (not debt), under which the
judgment awarded money Judgment Creditor monetary relief. In addition, the Court relied upon the U.S.
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Supreme Court precedent of looking “behind” state court judgments at their underlying facts in construing
other provisions of the Bankruptcy Code. This judgment-piercing practice applies analogously to the issue
of determining whether a judgment creditor’s claim “arises from” rescission. See Archer v. Warner, 538
U.S. 314, 323. The equitable nature of a claim is not lost once the claim is converted to a judgment. If it
were, then the critical issue for section 510(b) would be whether the judgment was obtained prepetition or
not, and it is doubtful that Congress intended this to be the purpose of the statute.


36 Subrogation


Johnson v. Nat’l City Mortgage Co. (In re Johnson), Adv. No. 08-4119, 2009 WL 2982783 (Bankr. E.D.
Tex. Sept. 11, 2009), Judge Rhoades


Creditor provided debtor with home financing. The debtors designated their property for
agricultural use.  In 2001, the debtors obtained a home equity loan from Compass Bank.  The debtors then
refinanced their original purchase money loan and their subsequent home equity loan with creditor.  The
debtors initiated suit against creditor seeking to void creditor’s lien on their homestead in violation of
article XVI of the Texas Constitution.  Creditor initiated a separate suit against the debtors in Texas state
court.  While these suits were pending but, before the debtors filed bankruptcy, the Texas Supreme Court
held that to the extent the proceeds of a home equity loan are used to pay off constitutionally permissible
pre-existing liens the home equity mortgagee is equitably subrogated to the prior lienholder’s interests.
LaSalle Bank Nat’l Assoc. v. White, 246 S.W.3d 616 (Tex. 2007).


Under Texas law, the party claiming equitable subrogation must show that: (1) the party on whose
behalf the claimant discharged a debt was primarily liable for the debt, and (2) the claimant paid the debt
involuntarily.  There was no dispute that Compass Bank extinguished the debtors’ indebtedness under the
original purchase money loan or the home equity loan. Additionally, there was no dispute that creditor
was not acting as a volunteer in doing so.  Therefore, Compass bank has established the elements for
subrogation.  Thus, the court held that creditor’s claim was unsecured to the extent it derived from
extinguishment of the indebtedness to Compass Bank for the home equity loan.  However, the debtors’
objection to the alleged lien on their homestead is sustained.


37 Tax Liens


Tax Ease Funding, LP v. Kizzee-Jordan (In re Kizzie-Jordan), Civ. Action 09-333, 2009 US Dist LEXIS
89747 (S.D. Tex. 2009), District Judge Hughes


The debtor did not pay his local property taxes in 2002. The taxing authority had a lien on the
property for the unpaid taxes. A third party agreed to pay the debtor’s taxes if the debtor promised to
repay the third party and to have the tax lien on his land. The debtor was to pay the third party the value of
the unpaid taxes over 10 years at an interest rate of 18%. Two years later, the third party assigned its
interest in the debt and lien to Tax Ease Funding, LP. Subsequently, the debtor filed for Chapter 13
bankruptcy. His plan had an interest rate at 12%. Six months after his original plan, the debtor amended
his plan to lower the interest rate to 8.5%. Tax Ease objected to the lowered interest rate, claiming it
violated the statutory protection of tax liens. Pursuant to 11 U.S.C § 511 (2006), Tax Ease said its tax-lien
claims are immune from debtors changing interest rates on those claims. However, the bankruptcy court
affirmed the amended plan.


The Code protects third-party owners of tax claims from having their interest rates lowered. 11
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U.S.C § 511. Additionally, when a tax claim is transferred to a private party, it is protected. The identity
of the current holder does not affect the nature of the underlying debt. Instead, the character of a claim is
determined by the substantive real-estate and commercial transaction generating the claim. In bankruptcy
law, a tax claim is a debt originally owed directly to a governmental unit for unpaid ad-valorem property
taxes. Under Texas Tax Code § 32.065(c), when someone pays the real property taxes of another, he is
subrogated to the rights of the taxing unit.


When the third party paid the property taxes of the debtor, it took the government’s secured and
protected place. Further, assignees and subrogees have the same interests as their predecessors and are
treated as if no transfer took place.  Since the origin of the debtor’s debt was a failure to pay local
governments from his ownership of land, the debt is a tax claim. Two transfers do not change the nature
of the claim. Therefore, Tax Ease holds a tax claim that is protected from changes in the holder’s
contractual interest rate under 11 U.S.C. § 511(a). Thus, the contractual rate must be used in the Chapter
13 plan.


38 Tax Refunds


In re Martin, No. 08-46189, 2009 WL 1911760 (Bankr. N.D. Tex. July 2, 2009), Judge Lynn


In this Chapter 13 case, the court considered whether a tax refund belongs to the debtor or to the
non-debtor spouse when the tax refund was a result of a joint filing and the debtor had not contributed to
the tax overpayment.  The Code looks to state law to determine the definition of community property.  In
the 5th Circuit, community property can be further subdivided into solely or jointly managed property.
Section 541(a)(2) limits estate property to community property that is “under the sole, equal or joint
management and control of the debtor.”  The court held that as the non-debtor spouse's personal earnings
comprised all of the income during the relevant tax year and the tax refund was not comingled with
property of the debtor, the entire refund was the non-debtor spouse’s sole management community
property and did not become property of the estate.


39 Trustee’s Duties


United States v. Liberty Mutual Surety (In Re Schooler), Adv. No. 09-05011, 2010 WL 1946268 (Bankr.
N.D. Tex. May 13, 2010), Judge Jones


The Chapter 7 debtor was the recipient of an inheritance within 180 day of the petition filing date.
Though the debtor disclosed the inheritance, she failed to turn over her inheritance to the trustee; and the
trustee failed to affirmatively pursue recovery of the debtor’s inheritance.  The debtor spent the proceeds
derived from the inheritance. The court found the trustee had failed to perform her duties under 11 U.S.C.
§ 704.  Its findings were based on the trustee's failure to take any affirmative steps to recover the
inheritance for the estate and her inordinate delay in administering this bankruptcy estate (the case had
been open for over nine years).  A creditor sued on the blanket bond issued by Liberty Mutual that covers
bankruptcy trustees in the Northern District of Texas, including the trustee in this case.


The court applied the Fifth Circuit’s gross negligence standard for imposing personal liability on a
bankruptcy trustee. See In re Smyth, 207 F.3d 758, 762 (5th Cir.2000) (“[W]e conclude that trustees
should not be subjected to personal liability unless they are found to have acted with gross negligence.”)
Unless the trustee is grossly negligent, the bond holder is not obligated to answer under the bond.  There
were material facts at issue on the question of whether the trustee was grossly negligent, and, thus, the
requests for summary judgment were denied.
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40 Turnover


Ingalls v. Phillips (In re Spence), Adv. No. 08-1083, 2009 WL 3756621 (Bankr. W.D. Tex. 2009), Judge
Gargotta


The debtor filed a Chapter 13 petition.  Subsequently, the debtor converted her case to a Chapter 7
case.  During the debtor’s Chapter 13 case, however, the debtor diverted money to her attorney instead of
paying down her mortgage.  Then, during the Chapter 7 case, counsel for the debtor filed a supplemental
statement—pursuant to § 329(a) and Fed. R. Bankr P. 2016(b)—informing the court of the amount of
attorney’s fees the debtor paid and counsel’s responsibilities with respect to those funds.  The trustee,
however, argued that the attorney’s fees were excessive and inappropriate because of the attorney’s
performance in the case.


The court awarded turnover of the attorneys’ fees to the trustee.  The fees paid to the attorney are
property of the estate and must be turned over to the trustee.  The fees were found to be inappropriate
because the debtor had diverted the funds she would have otherwise used to pay down her mortgage
during the pendency of the Chapter 13 case.


41 Withdrawal of the Reference


Rodriguez v. Countrywide Home Loans, Inc., No. B-09-070, 2009 WL 4639121 (S.D. Tex. Dec. 3, 2009),
District Judge Hanen


In this case, various Chapter 13 debtors filed adversary proceedings against Countrywide Home
Loans (Countrywide) regarding Countrywide’s allegation of post-petition payments and its practice of
assessing post-petition, pre-discharge fees. Countrywide moved for withdrawal of reference. The
bankruptcy court issued a report and recommendation against the withdrawal of reference and
Countrywide objected.


Currently, there is a split of authority on how mortgage lenders may collect post-petition, pre-
discharge fees in a Chapter 13 plan.  The settlement of this split of authority affects whether withdrawal
of reference is appropriate.  The split deals with whether the Bankruptcy Code or the Federal Rules of
Bankruptcy Procedure requires the mortgage lender to provide the debtor with notice of the post-petition,
pre-discharge fees and whether the fees must be approved by the bankruptcy court prior to the lender’s
collection. Some courts have held that mortgage lenders should, for policy reasons, be required to give
and get “notice and approval.” The courts that require “notice and approval” argue that the debtor would
not be receiving a “fresh start” absent this “notice and approval.” Other courts argue that neither the
Bankruptcy Code nor the Federal Rules of Bankruptcy Procedure require “notice and approval” and
absent statutory intent, will not require it. The district court adopted the “notice and approval” rule that
allows a true “fresh start.”


The split of authority does not end with “notice and approval.” There is also a split of authority
regarding the standards for withdrawal of reference. The general rule states that a district court must
withdraw an adversary proceeding if “the court determines that the resolution of the proceeding requires
consideration of both Title 11 and other laws of the United States regulating organizations or activities
affecting interstate commerce.” 28 U.S.C. 157(d). The majority of courts have held this provision should
be construed narrowly rather than broadly. Those courts find withdrawal mandatory only when the claim
or defense entails “material and substantial” consideration of non-bankruptcy issues. Those courts argue
this restrictive reading prevents the potential abuse of forum shopping. Under the majority of courts,
withdrawal is only necessary when the court must undertake an analysis of significant unresolved issues.
This court followed the majority of courts “material and substantial” test for mandatory withdrawal.







64


Countrywide argues that because the court will need to interpret Real Estate Settlement
Procedures Act (RESPA), it is a mandatory withdrawal. However, the court concluded that the areas of
RESPA they will have to apply is settled law and does not require “material and substantial”
interpretations of these statutes. Further, under permissive withdrawal, if the core issues of the case are
bankruptcy, the court should deny the withdrawal.  Since this court adopted the “notice and approval” rule
in regards to post-petition, pre-discharge fees, the Bankruptcy Code, the Federal Rule of Bankruptcy
Procedures, and the confirmation order must be analyzed. Therefore, the issue of the post-petition, pre-
discharge fees is core and the permissive withdrawal of reference should be denied. Factors in addition to
the core/non-core aspect were also weighed but the key question for permissive withdrawal is whether or
not the issue was core or non-core to bankruptcy law. Based on the above findings, the court denied the
withdrawal of reference because 1) withdrawal was not mandated and 2) the core bankruptcy nature of
this case would prohibit permissive withdrawal.


42 Supreme Court Cases


Hamilton v. Lanning, ____U.S._____, June 7, 2010.


A one-time buyout from debtor’s former employer caused her current monthly income for the six
months preceding her Chapter 13 petition to exceed her State’s median income. However, based on the
income from her new job, which was below the state median, and her expenses, she reported a monthly
disposable income of $149.03. She filed a plan that would have required her to pay $144 per month for 36
months. The Chapter 13 Trustee objected to confirmation of the plan because the proposed payment
amount was less than the full amount of the claims against debtor, and because she had not committed all
of her “projected disposable income” to repaying creditors. Additionally, Trustee claimed that the
mechanical approach was the proper way to calculate projected disposable income. The Bankruptcy Court
endorsed a $144 payment over a 60-month period. The Tenth Circuit Bankruptcy Appellate Panel
affirmed, as did the Tenth Circuit. The case came up on appeal to the United States Supreme Court.


The Supreme Court determined the debtor had the better interpretation of “projected disposable
income.” The Court elaborated: 1) the ordinary meaning of “projected” connotes a forward-looking
approach 2) “projected” appears in many federal statutes yet Congress rarely uses it to mean
multiplication and 3) under pre-BAPCPA case law courts would have discretion to account for known or
virtually certain changes in the debtor’s income to deviate from the typical means of determining a
debtor’s projected disposable income.


The Court also noted that the mechanical approach Trustee was advocating clashes with § 1325’s
terms. Among the Court’s main points are: 1) § 1325(b)(1)(B)’s reference to projected disposable income
“to be received in the applicable commitment period” strongly favors the forward-looking approach, 2) §
1325(b)(1)’s direction to courts to determine projected disposable income “as of the effective date of the
plan” is more consistent with the view that they are to consider post-filing information about a debtor’s
financial situation, 3) § 1325(b)(1)(B)’s requirement that projected disposable income “will be applied to
make payments” is rendered a hollow command if, as of the plan’s date, the debtor lacks the means to pay
creditors in the calculated monthly amounts.


Milavetz, Gallop & Millavetz, P.A. v. United States, 130 S. Ct. 1324 (2010)


Attorneys sought a declaratory judgment that they were not debt relief agencies, and therefore not
subject to the bankruptcy code’s requirements of debt relief agencies.  The district court held that the
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attorneys were not a debt relief agency.  The Eighth Circuit held that while attorneys were not excluded
from the definition of debt relief agencies in 11 U.S.C. § 101, certain requirements of debt relief agencies
were overly broad as applied to bankruptcy attorneys.


The Supreme Court unanimously held that attorneys are debt relief agencies.  Moreover, the
Supreme Court held that, pursuant to 11 U.S.C. § 526(a)(4) (which prohibits a debt relief agency from
advising an assisted person to incur more debt in contemplation of filing for bankruptcy), attorneys were
not prevented from advising their clients to incur more debt for valid purposes, as long as contemplation
of bankruptcy was not the reason for the advice.  Finally, the Supreme Court held that the disclosure
requirements of 11 U.S.C. § 528—which requires qualifying professionals to include certain disclosures
in their advertisements—were not unconstitutional because they were reasonably related to the federal
government’s interest in preventing consumer deception.


United Student Aid Funds, Inc. v. Espinosa, 130 S. Ct. 1367 (2010)


In this case, the debtor filed a plan with the bankruptcy court that proposed to discharge some of
his student loan debt.  The debtor, however, failed to initiate the requisite adversary proceeding required
for this discharge. While the creditor received notice, it did not object to the plan and failed to file an
appeal.  A number of years later, the creditor attempted to seek relief from the bankruptcy plan by arguing
that the plan was void, pursuant to Fed. R. Civ. P. 60(b)(4).


Despite the bankruptcy court’s failure to find undue hardship pursuant to 11 U.S.C. § 523(a)(8),
the judgment was still valid.  Federal Rule 60(b)(4) requires a judgment to contain a jurisdictional or
notice defect in order for a judgment to be void.  The failure of the bankruptcy court was a legal error,
thus making Federal Rule 60(b)(4) inapplicable.  Although the order contained a legal error, it remained
enforceable and binding because the creditor had notice of the error and failed to object or appeal.
Indeed, the Supreme Court noted that Federal Rule 60(b)(4) does not provide a license for litigants to
sleep on their rights, as the creditor did in this situation.


In re Reilly, 534 F.3d 173 (3d Cir. 2008), US Supreme Court writ of certiorari granted by, in part Schwab
v. Reilly, 129 S. Ct. 2049 (2009)


The Chapter 7 trustee moved to sell debtor’s business equipment that was listed as personal
property on Schedule B and listed as exempt on Schedule C.  The bankruptcy court denied the motion
because the trustee failed to timely file objection to the debtor’s exemptions.  The district court affirmed.
The trustee’s argument was that he was not required to file a timely objection pursuant to Fed. R. Bankr.
P. 4003 because he was not objecting to the debtor taking the exemption itself, but instead objecting to the
value of the property as a claimed exemption.


Under Bankruptcy Rule 4003(b), the trustee, as a party in interest, has 30 days from the closing to
object to any exemptions a debtor has claimed on his or her Schedule C.  The Third Circuit noted that the
debtor valued the business equipment at a certain amount and claimed an exemption in the same amount.
This identical listing put the trustee on notice that the debtor intended to exempt the property fully.  The
Third Circuit noted that the trustee, if he doubted the debtor’s valuation of the equipment, should have
had the property appraised and/or sought a hearing pursuant to Bankruptcy Rule 4003(c).  Additionally,
the trustee had an opportunity to seek an extension of the deadline before the deadline passed.
Specifically, the Third Circuit held that where the debtor signals his or her intention to exempt certain
property in its entirety by listing an identical entry for the property’s value and the amount of the
exemption, the trustee must object pursuant to Bankruptcy Rule 4003 or else the property may be fully
exempt.  Finally, the Third Circuit noted that its holding upheld bankruptcy’s promise of a fresh start, for
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once the objection period has lapsed, all parties know what property is of the bankruptcy estate, and what
property belongs to the debtor as exempt property.


Travelers Indemnity Co, et al. v. Pearlie Bailey, et al., 129 S. Ct. 2195 (2009) (Finality of Manville
Orders)


Issue: “Whether Manville’s confirmed plan and channeling injunction barred state-law actions
against Travelers based on allegations either of Traveler’s own wrongdoing while acting as Manville’s
insurer or of its misuse of information obtained from Manville as its insurer?”


Holding: “We hold that the terms of the injunction bar the actions and that the finality of the
Bankruptcy Court’s orders following the conclusion of direct review generally stands in the way of
challenging the enforceability of the injunction.”


Facts: Plan confirmed in 1986, which incorporated Manville’s settlement with insurance companies, such
as Travelers, which provided, in return for substantial payment to fund Trust upon which all claims would
be channeled, there would be a broad injunction barring claims against the insurance companies.  Ten
years later, Plaintiffs began to sue based on alleged direct state court claims against insurance companies
for failure to warn of asbestos dangers.  Bankruptcy and District Court found these new actions came
within 1986 orders and barred the new actions.  The Second Circuit reversed, holding Court could not
enjoin what it did not have jurisdiction over – claims unrelated to Manville and that the confirmed Plan
did not bar these claims.  Supreme Court reverses Second Circuit finding this ruling to be error as the
jurisdiction of the court to enter the injunction could only be challenged by direct appeal, which it was
10 years earlier and that appeal had become final.  It was error for Court to “re-evaluate the Bankruptcy
Court’s exercise of jurisdiction in 1986.”  “Almost a quarter century after the 1986 orders were entered,
the time to prune them is over.”  Court remands on issue of whether these particular respondents were
bound by the injunction based on due process concerns.


43 Miscellaneous


In re Simms-Wilson, 2010 WL 2246283 (Bankr. S.D. Tex. 2010).


Law firm filed proofs of claim in Chapter 13 debtor’s bankruptcy case on behalf of its clients for
delinquent ad valorem taxes. While debtor’s bankruptcy case was still pending, debtor interviewed for an
associate attorney position with Law Firm. The partner was not personally involved in debtor’s
bankruptcy case and had no knowledge of debtor’s delinquent taxes when law firm interviewed debtor to
the interview. Debtor’s bankruptcy was not touched on in the interview. The partner offered debtor the
associate position with the firm, and the debtor accepted. Law firm failed to perform a conflicts of interest
“check” on debtor at the time she was hired and did not inquire whether debtor  owed delinquent taxes.
Debtor began working on law firm’s Fort Bend and Lamar cases, including those involving delinquent ad
valorem tax collections.


Law Firm filed a proof of claim on behalf of Fort Bend and Lamar for delinquent 2008 ad valorem
taxes in debtor’s bankruptcy case. Subsequently, the interviewing partner learned of debtor’s bankruptcy
case and alerted his supervisor who determined that debtor’s debts violated law firm’s “firm policy”
against owing debts to Law Firm’s clients. Both partner and supervisor deemed it necessary to terminate
debtor’s employment. Upon debtor’s suggestion, Law Firm agreed to look into whether they could keep
debtor on if she was able to pay her delinquent taxes earlier than her bankruptcy plan described. Once it
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was determined that debtor was unable to do so the inquiry was ended, and her employment was
terminated. Debtor’s attorney sent a letter to law firm informing them that debtor’s termination violated
§§ 362 and 525 of the Bankruptcy Code.


A plaintiff alleging a violation of § 525(b)(3) must prove that the sole reason for plaintiff’s
termination was due to the plaintiff’s failure to pay a dischargeable debt. The Court considered an
abundance of evidence presented at trial illustrating that debtor was terminated solely because she owned
delinquent taxes to Fort Bend and Lamar. Since debtor satisfied her burden to prove that she was
terminated for a discriminatory purpose, the burden then shifted to law firm to prove a legitimate,
nondiscriminatory reason for the termination. They were not able to do so. Additionally, Law Firm did
not take any steps towards attempting to accommodate debtor’s bankruptcy status and their ethical
concerns. To the extent that an ethical conflict did exist, Law Firm’s argument is indivisible from their
true motive for terminating debtor—to quickly extinguish a potentially embarrassing and costly issue.
Since the Court found that debtor was terminated solely because of her delinquent taxes, the Court next
had to consider whether the delinquent taxes were a “debt that is dischargeable” in bankruptcy.


The Court determined that the answer to the above question hinged on whether the delinquent
taxes were a debt that was capable of i) inclusion in debtor’s bankruptcy plan, and ii) receiving a
discharge therefrom after successful completion of the plan pursuant to Section 1328. Both pre-petition
and post-petition delinquent taxes could be included in a debtor’s bankruptcy plan and discharged upon
successful completion of that plan. Accordingly, the delinquent taxes were dischargeable within the
meaning of § 525(b)(3). However, debtors were awarded no damages because debtor failed to show she
suffered any financial consequences from the termination. Also, debtor’s §§ 362(a)(3) and (a)(6) claims
regarding violation of the automatic stay were also rejected because a debtor may not ask to pay a debt
early and then claim that the stay is violated when the creditor responds that they should both research the
issue.


In re Bodenheimer, Jones, Szwak & Winchell L.L.P., 592 F.3d 664 (5th Cir. 2009)


Law Firm was being dissolved under state law and Earwood was appointed by state court as liquidator.
One of the general partners of the law firm filed an involuntary petition, which was opposed by another
partner and Earwood.  Earwood filed an application to recover his fees as liquidator and superseded
custodian and the fees for his attorney in opposing the involuntary, over Szwak’s [Petitioning Creditor’s]
objection.  Court approved a compromise between Earwood and chapter 7 trustee allowing payment of
$45,227.53.  On appeal, 5th Circuit reversed and remanded, holding bankruptcy court committed legal
error in not considering whether Earwood’s services and expenses benefited the estate.  The Court held
that it was legal error to approve the custodian’s fees for opposing the involuntary because superseded
custodian had no authority to do so under bankruptcy law.  In fact, he had to be ordered by Court to file
accounting of property.  Court found any argument that opposing the involuntary was a benefit or
necessary, “absurd.”  Benefit to estate is a requirement for services of prepetition liquidators and
postpetition custodians in pre-Code law and the requirement is still present in post-Code cases.  Court
further rules that approval of compromise was abuse of discretion because it was based on “legally
incorrect principles,” i.e., that custodian did not have to show benefit.  Further, Court rejected equitable
mootness argument because even though no stay and Debtor was liquidated and all funds disbursed,
parties had specifically reserved Szwak’s right to challenge settlement and given holding in case,
reopening case to get back improperly-paid funds would not upset the liquidation or disturb settled
interest of parties not before the Court.
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In re Yuval Ran, 2010 U.S. App. LEXIS 10882 (5th Cir. May 27, 2010) (Recognition Of Foreign
Proceeding)


The issue in this case was whether an involuntary foreign proceeding in Israel would be recognized as a
foreign main or nonmain proceeding under Ch. 15 of the Bankruptcy Code to allow the Israeli receiver
use of various Bankruptcy Code provisions to seize assets.


Fifth Circuit affirmed bankruptcy court ruling that the foreign proceeding would not be recognized
because the receiver failed to prove that the Israeli action was a foreign main or nonmain proceeding
under the applicable statute.  Court analyzed Ran’s center of main interest (“COMI”) and determined it
was Houston, Texas and not Israel, based on fact (a) Ran established permanent residence in Houston: (b)
Ran had left Israel 10 years earlier and 8 years before the receiver action commenced in Israel; (c) Ran
had no intent to return to Israel; (d) Ran was a permanent resident;  and (5) his children were U.S.
citizens.  Ran established that Houston was his COMI and the receiver failed to present sufficient
evidence to rebut this evidence.  On the issue of recognition as a foreign nonmain proceeding, the Court
affirmed that Ran did not have an establishment in Israel, as he had neither a secondary residence or place
of employment in Israel.  Court further held that all of the issues were determined at time of
commencement of the foreign proceeding.


In re Velocita Worldwide Logistics, Inc., 2010 U.S. App. LEXIS 11153 (5th Cir. June 2, 2010)
(Contribution)


The issue was whether Debtor could recover against other named Defendants their proportionate share of
funds paid by Debtor pursuant to a settlement agreement under implied right of contribution.


The Fifth Circuit rules, under facts of case, that implied right of contribution should not be extended to
other Defendants for the monetary parts of the settlement paid by Debtor.  Court reasoned that implied
right of contribution in guaranty and surety situations was not present in this case because underlying
settlement was not just payment of money but included injunctions that were tailored specifically to each
Defendant.  Since each Defendant received different benefits and burdens under the settlement, the
implied right of contribution was unworkable as it would be difficult to determine an equitable division of
the contribution amount among the employee Defendants.
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IN THE UNITED STATES COURT OF APPEALS
FOR THE SEVENTH CIRCUIT


              


No. 08-3433
              


UNITED STATES OF AMERICA


Plaintiff-Appellee


v.


APEX OIL COMPANY, INC.


    Defendant/Appellant
____________________


ANSWERING BRIEF FOR THE UNITED STATES
____________________


JURISDICTIONAL STATEMENT


The Jurisdictional Statement at page 1 of the opening brief for


appellant Apex Oil Co., Inc. (Br. 1) is complete and correct.
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1/ When Apex filed for bankruptcy in 1987, the definition of “claim”
was codified at 11 U.S.C. § 101(4) (1982).  It is now codified at 11 U.S.C.
§ 101(5) (2007), but the definition has not changed.  Apex cites to the
current codification, so we will do the same, although the effect of
Apex’s bankruptcy technically must be determined based on the version
of the statute that was in force during the bankruptcy case.  See In re
CMC Heartland Partners, 966 F.2d 1143, 1146 (7th Cir. 1992).               
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ISSUES PRESENTED


1.  Whether the United States’ right to an injunction under the


Resource Conservation and Recovery Act (“RCRA”) was a “claim” that


was discharged by Apex’s prior bankruptcy, where a right to an


equitable remedy is only “claim” under the Bankruptcy Code if a breach


of performance gives rise to an alternative “right to payment,” 11 U.S.C.


§ 101(5)(B).1/


2.  Whether the district court erred in finding that the conditions


in Hartford, Illinois “may present an imminent and substantial


endangerment to health or the environment” under RCRA Section 7003,


42 U.S.C. § 6973(a).


3.  Whether the cleanup requirements and related dictates of the


district court’s injunction qualify under RCRA Section 7003 as actions


that “may be necessary” to abate the endangerment in Hartford,


42 U.S.C. § 6973(a).   
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4.  Whether the district court’s order granting the injunction


stated its terms “specifically” and in “reasonable detail,” as required by


Fed. R. Civ. P. 65(d).


STATEMENT OF THE CASE


A. Nature of the Case


Apex does not dispute that it contributed waste to an accumulated


mass of petroleum-derived hydrocarbons that is contaminating the soil


and groundwater beneath Hartford, Illinois.  Apex contends, however,


that its liability for performing any environmental cleanup in Hartford


was discharged upon its emergence from a Chapter 11 bankruptcy


reorganization in 1990. 


The United States’ complaint in this case alleged that the


contamination in Hartford “may present an imminent and substantial


endangerment to health or the environment” and it sought an order


that Apex “take such . . . action as may be necessary” to abate the


endangerment, as provided by RCRA Section 7003, 42 U.S.C. § 6973(a). 


The complaint also sought a declaratory judgment that a right to an


injunction under RCRA is not a “claim” that can be discharged under


the Bankruptcy Code.  The district court granted the United States
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2/ Pertinent provisions of RCRA and the Bankruptcy Code are
reproduced in the Statutory Addendum to this brief.  
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summary judgment on that bankruptcy discharge issue.  After a bench


trial, the court also granted final judgment for the United States and its


order included an injunction requiring Apex to perform particular


abatement actions.  This appeal followed.


B. Statutory Background 2/


1. RCRA


Congress enacted RCRA in 1976 to address serious environmental


and health dangers arising from the generation, management, and


disposal of waste.  See 42 U.S.C. §§ 6901, 6902.  The statute contains


two provisions that can be used to address an “imminent and


substantial endangerment” that may be posed by wastes:  one that can


only be enforced by EPA (RCRA Section 7003(a), 42 U.S.C. § 6973(a))


and a citizen suit provision that can be enforced by a state or any other


“person” (RCRA Section 7002(a)(1)(B), 42 U.S.C. § 6972(a)(1)(B)). 


Section 7003(a) provides as follows:


[U]pon receipt of evidence that the past or
present handling, storage, treatment,
transportation, or disposal of any solid waste or
hazardous waste may present an imminent and
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3/ Materials that are cited as “AA ___” are reproduced in the
“Attached Appendix” to Apex’s brief.  “SA ___” refers to materials that
are reproduced in the parties’ “Supplemental Appendix.”  District court
filings are cited by their docket entry numbers in the clerk’s record as
“CR __.”   
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substantial endangerment to health or the
environment, the Administrator may bring suit
on behalf of the United States . . . against any
person . . . who has contributed or who is
contributing to such handling, storage, treatment,
transportation or disposal to restrain such person
. . ., to order such person to take such other action
as may be necessary, or both.


42 U.S.C. § 6973(a).  


The district court’s opinion includes a comprehensive review of the


case law construing RCRA’s imminent and substantial endangerment


provisions (AA 181-198).3/  In short, courts have liberally construed


RCRA Section 7003 to promote its remedial purpose.  See United States


v. Aceto Agric. Chems. Corp., 872 F.2d 1373, 1383 (8th Cir. 1989). 


It imposes strict liability without regard to fault.  See id. at 1377;


United States v. Ne. Pharm. & Chem. Co., Inc., 810 F.2d 726, 738, 741


(8th Cir. 1986).  It also imposes joint and several liability where, as


here, multiple waste generators contributed to commingled


contamination.  See Maine People’s Alliance & Natural Res. Def. Council


Case: 08-3433      Document: 16      Filed: 03/20/2009      Pages: 88







4/ As noted by the district court (AA 184), cases like Maine People’s
Alliance and Cox that apply RCRA’s citizen suit provision are
instructive in construing RCRA Section 7003; the two sections include
the same endangerment standard, although Section 7003 provides EPA
additional authority, including authority to issue administrative
cleanup orders.  See 42 U.S.C. §§ 6972(a), 6973(a); see also Cox, 256
F.3d at 294 n.22. 
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v. Mallinckrodt, Inc., 471 F.3d 277, 298 (1st Cir. 2006); Cox v. City of


Dallas, 256 F.3d 281, 301 n.37 (5th Cir. 2001).4/


The RCRA endangerment standard is quite broad.  Section 7003


requires proof that the conditions “may present an imminent and


substantial endangerment to health or the environment,” 42 U.S.C.


§ 6973(a) (emphasis added).  “Because the operative word is ‘may’”


a plaintiff must only “show that there is a potential for an imminent


threat of a serious harm.”  Parker v. Scrap Metal Processors, Inc.,


386 F.3d 993, 1015 (11th Cir. 2004).  Accord Interfaith Cmty. Org. v.


Honeywell, Int’l, Inc., 399 F.3d 248, 258 (3d Cir. 2005); Dague v. City of


Burlington, 935 F.2d 1343, 1355 (2d Cir. 1991).  An endangerment is


“a threat which is present now, although the impact of the threat may


not be felt until later.”  Meghrig v. KFC Western, Inc., 516 U.S. 479, 486


(1996) (citation and emphasis omitted).
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2. The Bankruptcy Code


When Congress enacted the current version of the Bankruptcy


Code in 1978, it specifically provided that the concepts of discharge and


fresh start, while broad and important, did have some limitations that


were equally important.  One of those limitations was the proviso that


the Code’s concept of monetary claim and discharge would not apply to


certain kinds of equitable remedies.  See Ohio v. Kovacs, 469 U.S. 274,


278-85 (1985).  More specifically, Congress dictated that where


non-bankruptcy law provides an equitable remedy for performance and


recognizes no alternative right to payment for a breach of performance,


the equitable remedy survives bankruptcy.  See 11 U.S.C. § 101(5)(B);


see also In re Udell, 18 F.3d 403, 406-10 (7th Cir. 1994); AM Int’l, Inc. v.


Datacard Corp., 106 F.3d 1342, 1348 (7th Cir. 1997).  Congress thus


protected holders of such important rights to equitable remedies and


decreed that they would not be forced to accept suboptimal monetary


recoveries.  Udell, 18 F.3d at 405, 408-10; In re Davis, 3 F.3d 113, 116


(5th Cir. 1993).  Otherwise, it would be too easy for parties to evade


their equitable obligations under laws passed by Congress and states,


and bankruptcy would become a sanctuary for wrongdoers.
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  A Chapter 11 bankruptcy confirmation order “discharges the


debtor from any debt that arose before the date of such confirmation,”


subject to certain exceptions not relevant here.  11 U.S.C.


§ 1141(d)(1)(A) (emphasis added).  The resulting discharge “operates as


an injunction against the commencement or continuation of an action,


the employment of process, or an act, to collect, recover or offset any


such debt as a personal liability of the debtor.”  Id. at § 524(a)(2)


(emphasis added).  A “debt” means “liability on a claim.”  Id. at


§ 101(12).  The terms “debt” and “claim” are coextensive; “[h]ence, a


discharge under the Code extinguishes a debtor’s personal liability on


his creditor’s claims.”  Johnson v. Home State Bank, 501 U.S. 78, 84 n.5


(1991).  The definitions section of the Code in turn provides that:


“claim” means – 


(A)  right to payment, whether or not such right is
reduced to judgment, liquidated, unliquidated, fixed,
contingent, matured, unmatured, disputed,
undisputed, legal, equitable, secured, or unsecured; or


(B)  right to an equitable remedy for breach of
performance if such breach gives rise to a right to
payment, whether or not such right to an equitable
remedy is reduced to judgment, fixed, contingent,
matured, unmatured, disputed, undisputed, secured, or
unsecured; 
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5/ Kovacs, 469 U.S. at 280 n.6 (citing H.R. 8200, 95th Cong., 1st
Sess. (1977) at 309-310).  


6/ Id. at n.8 (quoting 124 Cong. Rec. 32,393 (1978) (remarks of Rep.
Edwards) and 124 Cong. Rec. 33,992 (1978) (remarks of Sen.
DeConcini)).
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11 U.S.C. § 101(5) (emphasis added).


3. Cases Interpreting the Bankruptcy Code


Like Kovacs, Udell, and AM International, this case involves the


second prong of that definition, which addresses when a “right to an


equitable remedy” falls within the Code’s definition of “claim.”  The


statute provides no definition of terms such as “equitable remedy,”


“breach of performance,” or “right to payment,” so Kovacs and Udell


both looked to the legislative history for interpretive guidance.  Kovacs,


469 U.S. at 280; Udell, 18 F.3d at 406-407.  The Supreme Court noted


that a House Bill predecessor of the 1978 Bankruptcy Reform Act would


have classified an equitable obligation as a “claim” even if there was no


alternative right to payment,5/ but that Congress ultimately narrowed


that aspect of the definition to cover only equitable remedies that “may


be satisfied by an alternative right to payment.”6/  The legislative


history cited by the Kovacs Court went on to say that “rights to an
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equitable remedy for a breach of performance with respect to which such


breach does not give rise to a right to payment are not ‘claims’ and


would therefore not be susceptible to discharge in bankruptcy.”  Udell,


18 F.3d at 407 (quoting 124 Cong. Rec. 32,393 (emphasis added in


Udell)).  Thus, this Court found that the proper inquiry under the


second prong of the “claim” definition “is whether [a creditor’s] right to


an injunction ‘gives rise’ to an alternative or other corollary right to


payment . . . .”  Udell, 18 F.3d at 407.  In AM International, this Court


then held that a right to a RCRA injunction does not fall within the


Code’s definition of a dischargeable “claim.”  106 F.3d at 1348. 


STATEMENT OF FACTS


A. Site History


Fumes from gasoline and other petroleum-derived hydrocarbons


periodically seep into the homes of Hartford residents, causing odor


complaints, health complaints, and even some fires (SA 646-48, 3426


3924-34, 4032-36, 4043-49).  The source of that problem is a large


underground plume of hydrocarbon contamination beneath Hartford


that was formed by repeated leaks and spills from:  (1) the Hartford


Refinery (located just east of the Village of Hartford); (2) a set of
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complicated, but undisputed.  It is set forth in detail in the district
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events that occurred when the company used another name.   


-11-


petroleum product pipelines that ran from the Hartford Refinery, under


the Village, and on to storage and loading facilities along the


Mississippi River; and (3) another set of pipelines that ran from Shell


Oil facilities in the area, along the northern edge of the Village, and on


to other facilities near the River (SA 8-11, 3641-44, 3730-49, 3851,


3909-13, 3924-36).  


From 1967 to 1988, Apex owned and operated the Hartford


Refinery and it used some of the pipelines to transport its refined


petroleum products (SA 8-11).7/  Other oil companies owned the


Hartford Refinery before and after Apex and other companies at times


used the pipelines in the area (SA 8-12).  Even so, a forensic analysis of


the contamination beneath Hartford showed that more than


three-fourths of the samples matched the characteristics of Apex-


produced gasoline (and were inconsistent with the gasoline made by


other refineries in the area) (SA 3652-55, 3786-88). 
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In the 1970s, fumes from the plume of hydrocarbons beneath


Hartford caused a rash of problems.  Vapors from the plume migrated


into homes and other buildings, causing widespread odor complaints,


health complaints, and fires in the basements of several residences


(SA 3924-34).    


The contamination continued to cause severe problems on a


periodic basis throughout the 1980s and 1990s.  For example, in the


early 1990s, there was another spate of citizen complaints about


gasoline vapors in area homes, and there were more fires caused by


vapor intrusion into basements (SA 3927-34).  In response, a small


Vapor Control System was installed in part of Hartford to try to collect


subsurface vapors before they migrated into people’s homes


(SA 3659-60).  


Another set of major vapor intrusion problems arose in 2002, in


homes along Watkins Street (SA 3572-80).  Air sampling in basements


and living spaces in some of the affected homes showed extraordinarily


high levels of hydrocarbon chemicals, including benzene levels that


were dozens of times higher than the human health-based exposure


threshold used by public health agencies (SA 3430, 3581-83, 3750-59). 
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Although state and local officials had taken the lead role in


responding to the recurrent problems in Hartford for years, they


became frustrated with the oil companies’ refusal to take more


aggressive steps to clean-up the mess beneath the Village (SA 3658-62). 


Thus, in 2003, the Illinois Environmental Protection Agency (“IEPA”)


formally asked the U.S. Environmental Protection Agency (“EPA”) to


assume the lead role in pursuing a cleanup (SA 12-13).  


Working in close coordination with State and local officials, EPA


collected and analyzed the available information and developed a plan


of action.  Early in that process, EPA prepared a formal written Threat


Determination that documented the contamination problems and the


associated risks to human health and the environment, including the


health hazards to people in affected homes, the threat of fire or


explosion, and the known contamination of groundwater (as well as the


risk that contaminated groundwater could migrate and taint Hartford’s


public drinking water wells and the Mississippi River) (SA 1075-90). 


EPA also began accelerated negotiations with the oil companies


for performance of initial cleanup activities (SA 3661-62, 4029-31). 


Four oil companies – now known as the Hartford Working Group (or the


“HWG”) – ultimately agreed to implement various interim and
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-14-


longer-term cleanup activities under a 2004 Administrative Order on


Consent with EPA (the “Consent Order”) (SA 1091-131).8/  Apex declined


to join the Consent Order (SA 3662-63).  


The Consent Order required several different types of interim


measures.  First, the HWG was required to construct several major


expansions of the pre-existing Vapor Control System, to collect


hydrocarbon vapors in near-surface soils in particular portions of the


Village (SA 1107-08, 3670-73, 4024).  Second, the Consent Order


required development and use of a formal Contingency Plan to ensure


an immediate response to vapor complaints, elevated monitoring


results, and related risks, including a protocol for individual home


evacuations (SA 1108, 3539-44, 3982-85).  Third, the HWG agreed to


implement an elaborate in-home interim measures program.  That


program focuses on efforts to limit vapor intrusion in individual


Hartford homes, such as sealing cracks in basement walls and floors


and providing basement exhaust fans (SA 1108, 3562-68, 3666-69). 


The HWG monitors the efficacy of those in-home measures with
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quarterly indoor air sampling and follow-up inspections (SA 3568-69). 


Approximately 230 homes in the northern portion of Hartford are


eligible for the in-home interim measures program; only about one-half


of those homes’ owners are participating because the program is fairly


intrusive and participation is voluntary (SA 3566-69, 3865).  


Although the interim measures have ameliorated vapor-related


problems in Hartford, those problems have not been eliminated. 


The residents of two homes were evacuated in May 2007 due to elevated


indoor hydrocarbon levels (in the basement of one of the homes) and


extraordinarily high “sub-slab” hydrocarbon levels (beneath the


basement floors of both homes) (SA 3586-87, 3600-01, 3675-79,


3687-89, 4083, 4088).  The HWG’s detailed follow-up study on the home


that experienced actual vapor intrusion found that rapidly-rising


groundwater levels in April and May 2007 helped push more


highly-concentrated hydrocarbon vapors upward from greater depths,


through comparatively thin layers of clay and silt beneath the home,


and into the home through small gaps around a special one-way floor


drain valve that had been installed in 2004 as part of the in-home


interim measures program (SA 3680-87, 3986-4005).  Several earlier


studies by the oil companies had also noted a correlation between vapor
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intrusion-related fires and odor complaints and rising groundwater


levels (due to rainfall or increasing Mississippi River levels)


(SA 3767-68, 3918-19, 3980-81, 4040-41).


The interim measures do not target the main source of the


problem, which is the large volume of liquid hydrocarbons that is


floating atop the groundwater and adsorbed to shallower soils beneath


Hartford (SA 3674).  Thus, EPA’s Consent Order required the HWG to


propose and design a comprehensive liquid hydrocarbon removal


system.  In May 2006, EPA approved the basic technical approach that


the companies proposed (SA 3693-94).  EPA approved a much more


detailed, near-final design in December 2007, which includes an


entirely new network of dozens of Multi-Phase Extraction wells and a


greatly expanded network of Soil Vapor Extraction wells (to augment


the existing Vapor Control System), as well as a new water treatment


plant that will handle contaminated groundwater that will be removed


along with the liquid hydrocarbon contamination (SA 3695-3702, 3952-


62).  


A separate system for extracting and treating a much larger


volume of contaminated groundwater will need to be designed and built


once the liquid hydrocarbon is removed as an ongoing source of


Case: 08-3433      Document: 16      Filed: 03/20/2009      Pages: 88







-17-


groundwater contamination (SA 3712-16).  The groundwater beneath


the northern portion of Hartford is highly contaminated with dissolved


hydrocarbon constituents, including benzene (SA 3549-53, 3645-46). 


That contamination may spread as groundwater migrates, threatening


further harm to human health and the environment (SA 3704-12). 


Extensive petroleum contamination beneath the Hartford Refinery also


threatens to further contaminate the groundwater beneath the Village,


which is just west of the Refinery property.  The current owner of the


Hartford Refinery (Valero Energy) has taken some steps to study and


control the westward migration of contamination from the Hartford


Refinery under voluntary arrangement with IEPA, but that is not being


done under any enforceable agreement (SA 3708-09).


Although the members of the HWG have devoted substantial


effort to interim measures and design activities, they have not


committed to build or operate the final remedy for liquid hydrocarbon


removal, and they have not completely investigated or committed to


design, construct, or operate any final groundwater remedy


(SA 3665-66, 3703).  But there is a clear need for further, permanent


abatement measures addressing the liquid hydrocarbon plume and the


known groundwater contamination beneath Hartford.  In light of the
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work already performed by the HWG, the United States filed this action


to compel Apex to perform those permanent abatement measures and to


assume joint responsibility for the ongoing interim abatement actions,


as required by the “imminent and substantial endangerment”


provisions of RCRA Section 7003, 42 U.S.C. § 6973.  In seeking such


equitable relief, the United States has always made clear that Apex and


the members of the HWG may ultimately bear shared responsibility for


performance of remaining cleanup work under RCRA Section 7003’s


joint and several liability scheme.9/   


B. Procedural History   


The United States filed this action in April 2005 and in December


2005 moved for summary judgment that a right to an injunction under


RCRA is not a “claim” that can be discharged under the Bankruptcy


Code (CR 1, 18).  The district court granted that motion in a July 6,


2006 Memorandum and Order that is published at 438 F. Supp. 2d 948
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(AA 1-12).  The court denied Apex’s motion to reconsider that ruling and


also declined to certify the order for interlocutory appeal under


28 U.S.C. § 1292(b) (AA 13-17).


The parties took extensive discovery and the United States then


moved for partial summary judgment on the basic elements of liability


under RCRA Section 7003 (CR 65).  The court denied that motion in a


Memorandum and Order issued on March 15, 2007, finding disputed


issues of material fact that could not be resolved without trial (CR 91).  


A bench trial commenced on January 7, 2008 and continued over


17 trial days.  During the course of the proceedings, the court heard live


testimony from six fact witnesses and eight experts, and admitted more


than 1,000 trial exhibits.  Much of the evidence presented highly-


technical information on site hydrogeology, chemical forensics, vapor


intrusion mechanics, chemical-related health risks, and hydrocarbon


remediation technologies.  Both sides submitted post-trial briefs and


motions, as well as extensive proposed findings of fact and conclusions


of law.  


On July 28, 2008, the district court granted final judgment for the


United States in an “Order Following Bench Trial” and an attached


“Order and Terms of Injunction Pursuant to Fed. R. Civ. P. 65(d)”
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(AA 18-20, 21-198).  The court’s 178-page Order Following Bench Trial


contains detailed fact findings with supporting references to the trial


record (AA 22-181).  The court resolved other post-trial motions in a


separate Memorandum and Order, which includes additional findings


regarding the value and credibility of several experts’ trial testimony


(SA 3530-36).


SUMMARY OF ARGUMENT


1.  The Court should affirm the district court’s judgment that


Apex’s injunctive obligations under RCRA Section 7003 were not


discharged by its bankruptcy.  The United States’ equitable remedy


under RCRA does not fall within the definition of a “claim” under the


governing language of the Bankruptcy Code and controlling Seventh


Circuit precedent, including Udell, 18 F.3d 403 and AM International,


106 F.3d 1342.  The Bankruptcy Code defines a dischargeable “claim” as


including a “right to an equitable remedy of breach of performance


if such breach gives rise to a right to payment . . . .”  11 U.S.C.


§ 101(5)(B) (emphasis added).  Udell and AM International  construed


and applied that provision in light of the Supreme Court’s decision in


Kovacs, 469 U.S. 274.  Udell held that injunctive obligations are only


dischargeable if the right to the injunction gives rise to an alternative or
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corollary right to payment.  18 F.3d at 407.  Applying that test,


AM International then held that a RCRA cleanup injunction is not a


dischargeable claim in bankruptcy.  106 F.3d at 1348.  


Like this case, AM International involved land that the debtor


owned and contaminated before its bankruptcy discharge.  Id. at 1346,


1348.  Unlike this case, the private party that sought the RCRA


injunction in AM International also sought (and was awarded)


cost recovery.  Id. at 1347-48.  But this Court still found no alternative


“right to payment” that would make the right to equitable relief under


RCRA a dischargeable “claim.”  Id. at 1348.  AM International controls


this case; its RCRA holding is not dictum, as argued by Apex.  Apex’s


bankruptcy discharge argument fails based on settled law in this


circuit.


2.  The district court did not err in finding that the conditions in


Hartford “may present an imminent and substantial endangerment to


health or the environment” within the meaning of RCRA Section 7003. 


The contamination beneath Hartford poses several related threats. 


First, hydrocarbon vapors from the waste endanger human health


because vapors that may enter homes and other buildings in Hartford
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are creating a substantial risk of fires, explosions, and illnesses. 


Second, the waste is contaminating groundwater beneath the Village


and the Hartford Refinery, and tainted groundwater could migrate and


contaminate Hartford’s drinking water supply and the Mississippi


River.  Those proven threats to human health and the environment


provided a sound basis for the district court’s liability finding under


Section 7003 and the case law interpreting its imminent and


substantial endangerment standard. 


3.  Finally, the district court’s injunction represents an


appropriate exercise of its equitable authority to order Apex “to take


such . . . action as may be necessary” to abate an endangerment under


RCRA Section 7003.  42 U.S.C. § 6973(a).  The injunction requires Apex


to perform specific abatement measures that are described in detail in


the district court’s opinion.  It rightly requires Apex to assume shared


responsibility for some tasks that are currently being performed by the


HWG, consistent with the district court’s explicit joint and several


liability determination (AA 18-20, 193-98).  As required by Rule 65(d),


the order granting the injunction states “the reasons why it issued;”


it states its terms “specifically;” and it describes the actions that Apex
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must take “in reasonable detail” and not merely by “referring to the


complaint or [an]other document.”  Fed. R. Civ. P. 65(d)(1).


ARGUMENT


A. Standard of Review


This Court reviews a district court’s grant of summary judgment


de novo.  Maroules v. Jumbo, Inc., 452 F.3d 639, 643 (7th Cir. 2006). 


The Court reviews the grant of a “permanent injunction for abuse


of discretion.”  3M v. Pribyl, 259 F.3d 587, 597 (7th Cir. 2001).  “Factual


determinations are reviewed for clear error and legal conclusions are


given de novo review.”  Id.  In addition, a challenge to an injunction on


specificity grounds under Fed. R. Civ. P. 65(d) is subject to de novo


review.  Lineback v. Spurlino Mat’ls, LLC, 546 F.3d 491, 504 (7th Cir.


2008); Premier Commc’ns Network, Inc. v. Fuentes, 880 F.2d 1096, 1100


(9th Cir. 1989).
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B. Apex’s Obligations Under RCRA 7003 Were Not Discharged
by Its Bankruptcy


1. AM International and Udell Dispose of
Apex’s Bankruptcy Discharge Argument 


AM International squarely holds that a right to a RCRA cleanup


injunction is not a dischargeable “claim.”  106 F.3d at 1348.  That is


true even if the RCRA liability arises from pre-bankruptcy ownership


and contamination of the subject property, even if compliance with the


cleanup injunction will cost money, and even if the party seeking the


injunction has (and actually pursues) a separate claim for cleanup cost


recovery.  Id. at 1346-48.  AM International involved an actual award of


both injunctive relief under RCRA Section 7002's endangerment


provision (the citizen suit counterpart to Section 7003) and cost recovery


under the Comprehensive Environmental Response, Compensation, and


Liability Act (“CERCLA”).  Id. at 1347-48.  This court decided that


RCRA Section 7002 does not allow a private party to clean up a site and


sue for cost recovery, applying the Supreme Court’s decision in Meghrig,


but the pursuit of the CERCLA cost recovery claim in AM International


also did not transform the RCRA equitable remedy into a dischargeable


“claim.”   Id. at 1348.  As demonstrated in the next section of this brief,
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EPA’s corresponding right to a cleanup injunction under RCRA Section


7003 cannot be discharged in bankruptcy even if EPA has a theoretical


option to clean up the Hartford site itself and pursue cost recovery


under the statute.  That is because a party that is pursuing a right to


an injunction cannot be forced to accept a suboptimal monetary remedy


that might meet the definition of a “claim,” as this court held in Udell. 


18 F.3d at 405, 408-10.


Apex wrongly denigrates the RCRA ruling in AM International as


“double-layered dicta” (Br. 28) based on an apparent misunderstanding


of the facts of that case.  Apex focuses solely on the events that


transpired before AM International’s first reorganization (which was


confirmed in September 1984), but the company actually filed for


bankruptcy again and that second reorganization was confirmed in


September 1993, before the district court decided the matter and before


the case reached this Court.  See AM Int’l, Inc. v. Datacard Corp.,


167 B.R. 110, 112 (N.D. Ill. 1994) (“On September 29, 1993, the


Bankruptcy Court confirmed AMI's First Amended Plan of


Reorganization” in its second Chapter 11 case), aff’d, 106 F.3d 1342 (7th


Cir. 1997).  AM International ceased all operations at the contaminated
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property and sold the land before the second confirmation, so the


district court and this Court both had to confront the question whether


a RCRA cleanup obligation arising from its pre-confirmation conduct


constituted a dischargeable “claim.”  AM Int’l, 106 F.3d at 1346, 1348. 


This Court “affirm[ed] the district court’s decision that Datacard’s


RCRA claims were not discharged in bankruptcy.”  Id. at 1348.


The AM International court also held that Datacard’s claim for


cost recovery under CERCLA did not even arise until after the first


bankruptcy, so that claim could not have been discharged by the first


confirmation order.  106 F.3d at 1347-48.  But that ruling had no


bearing on the dischargeability of the RCRA injunction, as suggested by


Apex (Br. 28).  Datacard’s CERCLA claim certainly arose before the


second bankruptcy, and it was actually asserted and litigated to


judgment in the case on appeal (along with Datacard’s demand for


injunctive relief under RCRA).  Id. at 1346.  After affirming the


CERCLA cost recovery judgment, this Court indicated that the


CERCLA claim would ultimately be subject to allowance, payment, and


discharge under AM International’s reorganization plan in its second


bankruptcy.  Id. at 1347-48, 1352.  In contrast, the right to an
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injunction under RCRA was non-dischargeable because it was not even


a “claim.”  Id. at 1348.


2. A Right to an Injunction Under RCRA’s Imminent and
Substantial Endangerment Provisions Does Not Give
Rise to an Alternative Right to Payment 


A right to an equitable remedy is a dischargeable “claim” only if


that right “‘gives rise’ to an alternative or other corollary right to


payment . . . .”  Udell, 18 F.3d at 407.  But a right to an injunction


under RCRA Section 7003 does not give rise to an alternative right to


payment for two reasons.  First, a polluter has no option to discharge its


injunctive cleanup obligations by making a payment to the United


States.  Second, potential cost recovery by the government is not an


adequate substitute for an injunction under RCRA Section 7003, so cost


recovery is not a true alternative right to payment. 


Like most other modern environmental statutes, RCRA affords a


waste contributor no alternative right to pay money to avoid complying


with a cleanup order.  See 42 U.S.C. § 6973(a); see also In re Torwico


Elecs., Inc., 8 F.3d 146, 151 n.6 (3d Cir. 1993) (under New Jersey law,


Torwico “had no option to pay for the right to allow its wastes to


continue to seep into the environment”).  As discussed below, other
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leading authorities have indicated that the “claim” question depends on


whether the debtor, as the breaching party, had the option to satisfy the


injunctive obligation by payment of money.  


Udell applied that analysis and held that the right to an equitable


remedy was not dischargeable.  The covenant not to compete at issue in


Udell included a liquidated damages provision, but that did not make


the ongoing obligation to comply with the covenant a “claim” because


Udell could not “escape the restrictive covenant by paying [the]


liquidated damages.”  Udell, 18 F.3d at 409.  


Similarly, in Kovacs, the Supreme Court emphasized that the


actions taken by the State actually would have allowed Kovacs to pay


the State and satisfy its injunction: 


The injunction surely obliged Kovacs to clean up the
site.  But when he failed to do so, . . . the State secured
the appointment of a receiver, who was ordered to take
possession of all of Kovacs’ nonexempt assets . . . . 
[A]fter the receiver was appointed, the only
performance sought from Kovacs was the payment of
money.  Had Kovacs furnished the necessary funds,
either before or after bankruptcy, there seems to be little
doubt that the receiver and the State would have been
satisfied. 
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469 U.S. at 283 (emphasis added).10/  Unlike Kovacs, Apex had (and has)


no option to pay money to the United States to extinguish its injunctive


obligations under RCRA Section 7003.


Even if the issue is viewed from the standpoint of the party


seeking the equitable relief, the United States’ right to equitable relief


under RCRA did not give rise to an alternative right to payment from


Apex.  The district court in this case ruled that the United States had


no alternative right to payment because the court construed RCRA


Section 7003 as authorizing only injunctive relief, and not cost recovery,


citing Meghrig and other citizen suit cases (AA 9-10).  In an ironic twist


prompted by this case’s unique posture, Apex musters an array of


arguments in favor of a governmental right to recover cleanup costs


under RCRA Section 7003 (Br. 31-33).  This Court does not need to


decide that question here because potential cost recovery under RCRA
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Section 7003 would not even qualify as an alternative right to payment


for breach of an injunctive obligation. 


The Bankruptcy Code “does not require creditors entitled to an


equitable remedy to select a suboptimal remedy of money damages,”


and it does not classify the equitable remedy as a “claim” under such


circumstances.  Davis, 3 F.3d at 116.  The injunction in Udell was


non-dischargeable because the former employer’s damages remedy was


inadequate and not a suitable substitute under Indiana law for


enforcement of the covenant not to compete.  18 F.3d at 405, 408-09. 


Accord Gouveia v. Tazbir, 37 F.3d 295, 299-300 (7th Cir. 1994)


(neighboring landowners’ right to an injunction enforcing a restrictive,


reciprocal land covenant was not a “claim” because they could “not be


compelled to accept money damages for the Debtor’s breach”). 


Similarly, the right to specific performance for breach of a land sale


contract is not a “claim” when an award of damages would be an


inadequate remedy under the applicable law.  See, e.g., In re Ter Bush,


273 B.R. 625, 628-29 (Bankr. S.D. Cal. 2002) (applying California law);


Roxse Homes, Inc. v. Roxse Holmes Ltd. P’ship, 83 B.R. 185, 188-89


(D. Mass. 1988) (same result under Massachusetts law).  A monetary
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remedy that is not an adequate substitute for the equitable remedy is


not an “alternative right to payment.”11/           


At common law, the option to clean up a mess left by someone else


and then sue for recovery of the associated costs was not seen as an


adequate substitute for a cleanup injunction.  Confronting that precise


question in an appeal of a judgment that required the defendant to


remove a large pile of rocks that he had placed on plaintiff’s land, the


New York Court of Appeals reasoned as follows:


It is now said that the remedy was at law; that the
owner could have removed the stone and then
recovered of the defendant for the expense
incurred. . . .  If any adjudication can be found
throwing such burden upon the owner, compelling him
to do in advance for the trespasser what the latter is
bound to do, I should very much doubt its
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authority. . . .  Such is neither an adequate remedy nor
one which the plaintiff was bound to adopt.


Wheelock v. Noonan, 108 N.Y. 179, 184-85, 15 N.E. 67 (N.Y. 1888). 


Accord New York State Energy Research & Dev. Agency v. Nuclear Fuel


Servs., 561 F. Supp. 954, 976-77 (W.D.N.Y. 1983) (citing Wheelock).    


Congress established no dedicated trust fund that can be used to


finance cleanup work under RCRA Section 7003 and then be


replenished by cost recovery receipts.12/  Thus, even if Section 7003


provided EPA the hypothetical option to advance and expend money to


perform a large-scale cleanup at the Hartford site and then pursue cost


recovery, that was not a viable option, and it certainly was not an


adequate substitute for the cleanup injunction entered by the district


court.  
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3. Theoretical Rights of Monetary Recovery Under
Statutes Other than RCRA are Irrelevant 


Apex also argues that its injunctive obligations under RCRA were


discharged because the United States might have had what it calls an


“alternative monetary remedy” under the Oil Pollution Act, the Clean


Water Act, or perhaps CERCLA (Br. 7-8, 16, 34-35).  But Udell and the


other leading cases correctly focus on whether the right to a particular


equitable remedy – here, one under RCRA Section 7003 – gives rise to


an alternative right to payment, not whether there might have been any


conceivable claim for a monetary recovery.  The outcome cannot depend


on the reorganized debtor’s creativity in dreaming up possible monetary


claims that the party seeking equitable relief might have pursued


before discharge.  The incentives are oddly reversed, as we see here. 


The defendant might “win” if it somehow convinces the court that the


plaintiff had at least one loosely-related pre-bankruptcy claim for


monetary relief that was viable (but unasserted).  Yet there is no


meaningful way to judge the merits of such unasserted claims at that


point.  Any attempt to do so would be particularly inappropriate in a


case like this, where it would require a court to second guess an


enforcement decision made by the Executive Branch.  See generally
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Heckler v. Chaney, 470 U.S. 821, 831 (1985) (“an agency’s decision not to


prosecute or enforce, whether through civil or criminal process, is a


decision generally committed to an agency’s absolute discretion”).


In another leading environmental case, the Third Circuit focused


exclusively on the causes of action actually pursued by the government,


and deemed other rights that might have been available under different


statutes “irrelevant.”  Torwico, 8 F.3d at 151 n.6.  The Bankruptcy


Code’s language dictates that approach.  Its definition of a claim only


encompasses a “right to an equitable remedy for breach of performance


if such breach gives rise to a right to payment.” 11 U.S.C. § 101(5)(B)


(emphasis added).  Thus, to qualify as an alternative right to payment,


the monetary remedy and the related equitable remedy must at least


“arise from the same breach of performance.”  Udell, 18 F.3d at 406.  In


addition, as shown above, a suboptimal monetary remedy that may be


available for “such breach” is not a true alternative to the equitable


remedy, and it does not make the equitable remedy a dischargeable


“claim” under the Code.13/   
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14/ RCRA defines the term “person” to include any “individual,”
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§ 6903(15).  Thus, at the Hartford site, an action under RCRA Section
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If injunctive obligations under RCRA Section 7003 can be


discharged in bankruptcy, that would lead to a patently absurd and


unintended result.  At a given site, the United States would be


precluded from bringing an imminent and substantial endangerment


action against a reorganized debtor under Section 7003, but any other


“person” that could establish standing could still sue for abatement


under Section 7002, as recognized in AM International.14/  The United


States could then intervene in that action as of right under Subsection
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7002(d), 42 U.S.C. § 6972(d).  The “discharge” ultimately would have


little impact, except that the procedural gymnastics would:  (1) negate


the statutory directive that EPA be afforded priority in pursuing RCRA


endangerment actions; and (2) delay commencement of the action by at


least 90 days, due to the statutory pre-filing notice requirement.  See


42 U.S.C. § 6972(b)(2)(A), (b)(2)(B).  That cannot be what Congress


intended because it assigned EPA “[c]hief responsibility for the


implementation and enforcement” of RCRA’s imminent and substantial


endangerment provisions.  Meghrig, 516 U.S. at 483-84.


4. Apex’s “Practical Effects Test” Stems from a Misreading
of Kovacs and a Misapplication of Whizco and
CMC Heartland 


As Apex reads Kovacs, a cleanup injunction is a “claim” within the


meaning of the Code whenever “the cleanup order effectively require[s]


the debtor to pay money to third parties” (Br. 12).  That is the


foundation of the “practical effects test” proposed by Apex.15/  But that


“test” stretches Kovacs well beyond the bounds established by the


Supreme Court’s opinion.
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In Kovacs, the court of appeals had held that the State of Ohio


effectively converted a cleanup injunction into an obligation to pay


money when the State sought and obtained the appointment of a


receiver who was supposed to take possession of Kovacs’ assets –


including at least a portion of his post-bankruptcy income – and then


use the assets to defray the cost of performing the cleanup.  469 U.S. at


276, 282-83.  At no less than four separate points in its opinion, the


Supreme Court made clear that it was affirming the court of appeals’


judgment based on “the circumstances,” the “facts before it,” and “as the


case comes to us.”  Id. at 275, 282, 283, 285.  In the concluding


paragraph of its opinion, the Court felt the need “to emphasize what we


have not decided.”  That included addressing “what the legal


consequences would have been had Kovacs taken bankruptcy before a


receiver had been appointed.”  Id. at 284.  Thus, in Udell, this Court


rightly concluded that “Kovacs . . . turned on the fact that Ohio itself


elected to convert its equitable right into a demand for a money


judgment” when the State obtained the appointment of the receiver. 
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Udell, 18 F.3d at 406.  Other court of appeals cases considering Kovacs


have reached the same conclusion.16/  


Apex simply is wrong that “[t]he state receivership was a


background event . . . but was not the reason there was a claim” in


Kovacs (Br. 30).  That was the only reason there was a “claim” in


Kovacs.  Kovacs was “disabled by the receivership from personally


taking charge of and carrying out the removal of wastes from the


property.”  Kovacs, 469 U.S. at 283.  Thus, “after the receiver was


appointed, the only performance sought from Kovacs was the payment


of money.”  Id.  At that point, the State was no longer seeking Kovacs’


compliance with injunctive obligations; it was pursuing an alternative


right of payment to its own court-appointed agent.  That made it a


“claim.”  In this case, the United States has taken no such action to


convert its right to an injunction into any sort of monetary claim.     


The Sixth Circuit’s decision in Whizco and a few subsequent


decisions in that circuit seem to be the only cases that have employed
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anything like Apex’s “practical effects test” – i.e., by classifying an


injunctive obligation of a Chapter 7 individual debtor as a dischargeable


“claim” whenever compliance “would require the expenditure of money.” 


United States v. Whizco, Inc., 841 F.2d 147, 150 (6th Cir. 1988).  Whizco


involved coal mine reclamation orders and a corresponding injunction


that the United States obtained against an individual after a


bankruptcy trustee took all of his assets and after his debts had been


discharged in a Chapter 7 liquidation proceeding.  Id. at 147-48. 


Compliance with the injunction would have required the debtor “to hire


others to perform the work for him” because he had surrendered all of


his mining equipment and coal leases in his bankruptcy and he was 63


years old and physically incapable of completing the work on his own. 


Id. at 149-50.  Under those unique circumstances, the court held that


the injunction was a dischargeable “claim” “to the extent that fulfilling


his obligation to reclaim the site would force the defendant to spend


money.”  Id. at 150.  On the other hand, the court said:  “To the extent


that the defendant can comply with the . . . orders without spending


money, his bankruptcy did not discharge his obligation to comply with


the orders . . . .  The defendant may in the future own equipment which
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would permit him to personally reclaim some portion of the site.”  Id. at


151.  


Whatever Whizco may dictate for individual debtor cases in the


Sixth Circuit, it has no applicability to corporate cases.  A corporation


acts only through its paid employees and agents, so any action that it


might take to comply with an injunction “costs money.”  Any injunction


that limits the company’s operations or distracts it from its core


business may also cost the company money-making opportunities. 


Those inevitable costs of corporate compliance do not make such


injunctions dichargeable.  See Torwico, 8 F.3d at 150 n.4.


This Court should neither adopt nor apply Whizco here.  Although


it was decided in 1988, Whizco has never even been cited in a reported


court of appeals decision outside the Sixth Circuit.  


Three other circuits have implicitly rejected an expenditure of


money test in other cases involving corporate debtors.  In Torwico, the


Third Circuit exposed the flaws of any such test, including its


misapplication of Kovacs:       


The state can exercise its regulatory powers and force
compliance with its laws, even if the debtor must
expend money to comply.  Under Kovacs, what the
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state cannot do is force the debtor to pay money to the
state; at that point, the state is no longer acting in its
role as a regulator, it is acting as a creditor.


*   *   *


Were we to adopt the . . . position that any order
requiring the debtor to expend money creates a
dischargeable claim, it is unlikely that the state
could effectively enforce its laws:  virtually all
enforcement actions impose some costs on the
violator. 


Torwico, 8 F.3d at 150 & n.4.  In a similar context involving 11 U.S.C.


§ 362(b)(4) – the “police and regulatory power” exception to the


Bankruptcy Code’s automatic stay provision – the Third, Fourth, and


Fifth Circuits all found that governmental actions to enforce compliance


with environmental requirements did not amount to “enforcement of a


. . . money judgment” within the meaning of the statute, even if


compliance would require the expenditure of money.  Safety-Kleen, Inc.


(Pinewood) v. Wyche, 274 F.3d 846, 864 (4th Cir. 2001); Commonwealth


Oil, 805 F.2d at 1183, 1186-87; Penn Terra, Ltd. v. Dept. of Envtl. Res.,


733 F.2d 267, 278 (3d Cir. 1984) (“[I]n contemporary times, almost
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everything costs something.  An injunction which does not compel some


expenditure or loss of monies may often be an effective nullity.”).17/ 


In any event, an expenditure of money test is contrary to the


statutory language and Congressional intent.  A right to an equitable


remedy is only a “claim” under the Bankruptcy Code “if . . . breach gives


rise to a right to payment,” 11 U.S.C. § 101(5)(B) (emphasis added) –


not “if compliance would require expenditures.”  Because compliance


with injunctive obligations almost always costs money, an improper


focus on compliance expenditures would virtually negate the statute’s


“if . . .” qualifier and make most injunctions subject to discharge.  Thus,


Apex’s “practical effects test” violates the “cardinal principle of


statutory construction . . . that, if it can be prevented, no clause,


sentence, or word shall be superfluous, void, or insignificant.”  TRW,


Inc. v. Andrews, 534 U.S. 19, 31 (2001) (quoting Duncan v. Walker, 533


U.S. 167, 174 (2001)).
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Apex contends that it cannot be saddled with costly RCRA


obligations here because it no longer owns any land at or near the


Hartford site (Br. 10, 13, 21, 22, 25).  CERCLA and some other federal


environmental statutes impose liability based on current ownership. 


See 42 U.S.C. § 9607(a)(1); CMC Heartland, 966 F.2d at 1146


(addressing CERCLA liability based on post-discharge ownership). 


Some statutes – including RCRA Section 7003 – impose liability based


on past waste disposal, even without current ownership of the


contaminated property.  See 42 U.S.C. § 6973(a); AM Int’l, 106 F.3d at


1346, 1348; Torwico, 8 F.3d at 151 (“Under the circumstances here


present, Torwico’s obligations do not run with the land as did the


debtor’s in CMC; however they run with the waste.”).  Although current


ownership may (or may not) be relevant under a particular cleanup


statute, that has no bearing on whether a right to an equitable remedy


under that cleanup statute qualifies as a “claim” under the Code.  The


only pertinent question is whether the equitable remedy gives rise to an


alternative right to payment.  Udell, 18 F.3d at 407; AM Int’l, 106 F.3d


at 1348.
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Despite Apex’s suggestions (Br. 22-30), CMC Heartland offers


little or no useful guidance in answering that question.  Udell and


AM International construed the precise language of the Bankruptcy


Code that is at issue here.  CMC Heartland involved the railroad


reorganization provisions of the 1898 Bankruptcy Act.  As noted in the


CMC Heartland decision, the definition of a “claim” in that potion of the


former statute differed from the Bankruptcy Code’s current definition,


and it might have been broad enough to make most injunctive


obligations dischargeable.  966 F.2d at 1146.18/  In other bankruptcy


cases, the Supreme Court has made clear that “[t]he starting point in


discerning congressional intent is the existing statutory text . . . , and not


the predecessor statutes.”  Lamie v. United States Trustee, 540 U.S. 526,


534 (2004) (emphasis added; citation omitted).  In any event, the CMC
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Heartland court did not even need to decide the discharge issue in that


case.  The administrative cleanup order that had been issued to CMC


alleged CERCLA liability based solely on CMC’s post-bankruptcy


ownership of the site.  See In re Chicago, Milwaukee, St. Paul & Pac.


R.R. Co., 130 B.R. 521, 523 (N.D. Ill. 1991) (“Since this action rests on


[42 U.S.C. §] 9607(a)(1), the EPA holds CMC liable on its own behalf,


as present owner of the Wheeler Pit site and not by means of any


pre-reorganization obligation.”), aff’d 966 F.2d 1143 (7th Cir. 1992);


CMC Heartland Partners v. Gen. Motors Corp., No. 92 C 4449, 1994 WL


498357, at *5 (N.D. Ill. Aug. 30, 1994) (“The EPA based its


Administrative Order solely on post-consummation ownership of the


facility by CMC.”).


When injunctive obligations are at issue, the “cleavage” between


pre-bankruptcy conduct and post-bankruptcy responsibilities is not


absolute, as Apex wants it to be (Br. 23-26).  In the covenant not to


compete cases cited by Apex, the debtors enjoyed all contractual


benefits and assumed all contractual obligations before filing for


bankruptcy, but the courts held that the non-competition obligations


continued post-discharge because such obligations were not “claims.” 
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See, e.g., Udell, 18 F.3d at 405, 408-10.  Ongoing non-competition


obligations are not cost-free, as Apex suggests.  Breach of covenant not


to compete cases nearly always arise because the bound party is


unwilling or unable to take a lower paying job, commute a greater


distance, or relocate.  This case and other leading environmental cases


fit the same pattern:  the bankruptcy did not extinguish the debtor’s


duty to comply with injunctive obligations even if the obligations arise


from pre-bankruptcy conduct and even if compliance may be costly. 


See AM Int’l, 106 F.3d at 1346, 1348.  Such obligations are not


dischargeable under the Code and the case law.


C. The District Court Correctly Found that the Conditions in
Hartford May Present an Imminent and Substantial
Endangerment


1. The Endangerment Issue Raised on Appeal


On appeal, Apex does not contest that it was a major contributor


to the accumulated mass of waste beneath the Village of Hartford and


the Hartford Refinery (Br. 2).  Apex only argues that the court erred in


finding that the contamination “may present an imminent and


substantial endangerment to health or the environment” within the


meaning of Section 7003 (Br. 2, 16, 45-54).
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RCRA Section 7003 requires proof that the conditions


“may present an imminent and substantial endangerment,” 42 U.S.C.


§ 6973(a) (emphasis added), so the United States “must only show that


there is a potential for an imminent threat of serious harm.”  Interfaith


Cmty. Org. v. Honeywell, Int’l, Inc., 399 F.3d 248, 258 (3d Cir. 2005)


(emphasis added, internal quotations omitted).  Accord Parker, 386 F.3d


at 1014-15; Dague, 935 F.2d at 1355.  Indeed, “if an error is to be made


in applying the endangerment standard, the error must be made in


favor of protecting public health, welfare, and the environment.” 


Interfaith Cmty., 399 F.3d at 259 (quoting United States v. Conservation


Chem. Co., 619 F. Supp. 162, 194 (W.D. Mo. 1985)).


Although there was ample evidence of actual adverse impacts on


human health and the environment in the 17-day trial in this case,


all that is required to establish an endangerment is a potential


“near-term threat” and “there is no corollary requirement that the harm


necessarily will occur or that the actual damage will manifest itself


immediately.”  Maine People’s Alliance, 471 F.3d at 288.  Here, the


district court properly concluded that the conditions in Hartford –


especially hydrocarbon vapors and groundwater contamination from
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spilled and leaked petroleum products – “may present an imminent and


substantial endangerment.”   Apex is wrong that Section 7003's broad


standard was not met here.  


2. Hydrocarbon Vapors at the Site Endanger
Human Health


The district court did not err in finding that dangerous


hydrocarbon vapors from subsurface contamination are entering homes


and public buildings in Hartford.  Vapors have been detected entering


basements through cracks in walls and floors, and through exposed soils


in dirt floor areas (SA 3590-96, 4014-15, 4016-17, 4018-22).  On a


number of occasions, contemporaneous monitoring at multiple locations


at an affected building has shown a telltale pattern:  very high


hydrocarbon vapor levels in “sub-slab” soil beneath the basement floor;


elevated levels in the basement; and lower levels on the first floor, due


to dilution (AA 131-133, 135, 157-58; SA 4028, 4069-79, 4083-89, 4028). 


An extensive study of data from the Hartford Community Center


showed clear evidence of vapor intrusion based on a close correlation


between the sub-slab and indoor hydrocarbon levels over several


months (SA 3624-30, 3775-76).  The hydrocarbon constituents that have


been detected in homes and other buildings in Hartford have included
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volatile organic compounds such as benzene and hexane (SA 4028,


4069-79, 4083-89, 4028).  


Hydrocarbon vapors from gasoline and other refined products pose


a real risk of fire and explosion.  Between 1970 and 1990, there were


more than 20 fires and explosions in Hartford homes that were


attributed to hydrocarbon vapor intrusion.  Several different


engineering firms hired by Apex and the other oil companies concluded


that those incidents stemmed from vapors generated by the large


volume of gasoline and other petroleum products that had accumulated


beneath the Village (SA 3764-66, 3773, 3909-11, 3934, 4040-41).    


Even without an actual fire or explosion, combustible gas


measurements can be used to quantify a fire or explosion risk if it is


expressed as a percentage of the “lower explosive limit” (or “LEL”). 


100% LEL is the level at which combustible gases in the atmosphere


will ignite or explode (if there is oxygen and an ignition source). 


Firefighters and emergency response personnel normally use a


10% LEL measurement as a benchmark for evacuating an enclosed


area, to ensure a margin of safety (SA 3558-59, 3588-89, 3598-95, 3617-


18).  Readings at or exceeding 100% LEL often have been measured in
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sub-slab sampling immediately beneath buildings in Hartford, which


creates a serious risk that vapors can enter basements and ignite or


explode (AA 123-26; 130-31; SA  3558-59, 3620-23, 3894-906, 4081-90). 


Potentially-explosive gas levels have also been detected inside homes. 


Historically, emergency response personnel registered numerous indoor


air readings above 10% LEL (and as high as 143% LEL) in responding


to Hartford residents’ hydrocarbon odor complaints (SA 4044-48).  Since


2002, hydrocarbons have been measured at more than 10% LEL inside


at least four different Hartford homes (SA 3964, 4014-15, 4020-21). 


The trial record included evidence of Hartford residents’


health-related problems due to hydrocarbon vapor intrusion, including


headaches, nausea, dizziness, nasal passage irritation, eye irritation,


respiratory irritation, and breathing and sleeping difficulties


(SA 3426, 3613, 4033-36, 4043-44, 4049).  Certain gasoline constituents


– such as benzene and hexane – can cause severe health effects. 


Benzene is one of only a few chemicals that has been classified as a


“Class A – Known Human Carcinogen” because it has been proven to


cause cancer in human beings (SA 3619).  Nerve damage from hexane
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exposure can result in numbness, muscle weakness, and paralysis


(SA 4009). 


Measured benzene levels in homes and public buildings in


Hartford have far exceeded human-health based concentration


thresholds such as Minimal Risk Levels (“MRLs”) established by the


Agency for Toxic Substances and Disease Registry.19/  Extensive


sampling at the Hartford Community Center in 2004 and 2005 found


sub-slab benzene levels that were tens of thousands of times higher


than the acute MRL for benzene and indoor air levels that were as


much as 30 times the MRL (AA 115-123; SA 3625-28, 3874-93).  Indoor


air samples from Hartford homes had comparably-high benzene levels,


including samples from several homes in 2002 that showed benzene at


ten to 30 times the MRL and a 2004 sample from another home with


benzene at approximately twice the MRL (AA 96, 141; SA 3430, 3614,


4026).  
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The evidence at trial also documented human health risks due to


hexane exposure in Hartford.  One of Apex’s own experts, Dr. Salhotra,


derived and applied a Risk-Based Target Level (“RBTL”) for hexane,


and – even using a limited indoor air data set – he identified hexane


levels in a number of Hartford homes that exceeded his calculated


RBTL (SA 4051-66).  Some other data that Dr. Salhotra declined to


consider showed extraordinarily high in-home hexane levels during


vapor intrusion incidents (with concentrations that were more than


100 times his calculated RBTL) (AA 97; SA 3430, 4011).


Apex attacks the district court’s health risk fact findings by cherry


picking the data (Br. 46-49).  Apex cites deposition testimony from


witnesses who reviewed limited data, documents that analyzed limited


data, and air sampling data from homes that had already been


equipped with vapor intrusion mitigation measures (Br. 46-47).20/  The
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totality of the evidence that supported the district court’s fact findings


went well beyond the minimal showing required under RCRA Section


7003 – i.e., that the conditions “may present an imminent and


substantial endangerment.”  42 U.S.C. § 6973(a) (emphasis added).


3. Groundwater Contamination at the Site Endangers
Human Health and the Environment


Apex does not question the district court’s finding that


groundwater beneath the northern portion of Hartford is grossly


contaminated with dissolved hydrocarbon constituents due to the waste


that floats atop that groundwater (AA 163-70).  Groundwater samples


taken from dozens of monitoring wells in northern Hartford invariably


contain benzene at levels far exceeding the human health risk-based


Maximum Contaminant Level established under the Safe Drinking


Water Act; the highest values have been more than 8,000 times the


Maximum Contaminant Level for benzene (SA 3633, 3645, 4007).  The


groundwater contamination is predominantly in the Main Sand Aquifer
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– the aquifer from which the Village draws its drinking water


(SA 3548).  


Apex emphasizes that contamination has not been detected in


Hartford’s drinking water (Br. 51).  Although that is true at this time,


the edge of the contaminated groundwater plume currently is only


about two city blocks (or about 500 feet) north of the recharge zone for


the Village’s wells in the southern part of Hartford (SA 3556-57, 4023). 


The groundwater’s natural flow direction is toward those wells, but high


volume groundwater pumping at three facilities to the north and east of


the Village has temporarily limited the southward migration of


contaminated groundwater (SA 3639, 3828).  That effect on the


contaminated groundwater is beneficial, but incidental, and not


technically required by the current permits for those three facilities.21/ 


If that pumping was reduced or eliminated, the polluted groundwater
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would flow in its natural direction and contaminate the Village’s


drinking water (SA 3554-57, 3639-40, 3647-49).  The groundwater


contamination plainly poses a health “threat which is present now,


although the impact of the threat may not be felt until later.”  Meghrig,


516 U.S. at 486 (citation omitted; emphasis in original).  


The contamination of the groundwater threatens future harm to


human health, but it also is causing current harm to the environment. 


RCRA Section 7003 expressly addresses “endangerment to health or the


environment,” 42 U.S.C. § 6973(a) (emphasis added), and groundwater


is part of the “environment” that the statute was meant to protect.22/ 


Relief under RCRA Section 7003 was fully justified here because the


statute’s endangerment provisions protect “water in and of itself.” 


Interfaith Cmty., 399 F.3d at 261-63.


Conditions that are much less severe than those in Hartford can


constitute an endangerment under the case law in this circuit.  In PMC,
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Inc. v. Sherwin-Williams Co., lead in buried waste had not yet leached


into the groundwater, and the groundwater did not flow into any source


of drinking water, but this Court affirmed the district court’s


endangerment finding because the waste posed a yet-unrealized


“danger to the groundwater.”  151 F.3d 610, 618 (7th Cir. 1998),


affirming PMC, Inc. v. Sherwin-Williams Co., No. 93 C 1379, 1997 WL


223060, at *1 (N.D. Ill. Apr. 29, 1997) (noting that the groundwater at


the site “[did] not flow into any source of drinking water.”).  Here, the


waste has already contaminated an aquifer that is used for drinking


water.  Much of the waste floats atop the groundwater, and benzene


and other chemicals in the waste continually dissolve into the


groundwater (SA 3636-38, 3645, 3830-32).  Finally, there is a proven


threat that contaminated groundwater beneath the northern part of the


Village may migrate toward Hartford’s drinking water wells and the


Mississippi River, and that additional contaminated groundwater may


migrate westward from the Refinery property toward the Village and


the River (AA 171-72, 180-81; SA 3867-69, 3942-50).  The district court


made well-supported findings that the groundwater contamination


poses particular threats in Hartford (AA 163-72) and the court rightly
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concluded that the contamination may present an imminent and


substantial endangerment to human health and the environment


(AA 187-89).23/  


D. The District Court’s Injunction Meets All Requirements of
RCRA Section 7003 and Fed. R. Civ. P. 65(d)


1. The Injunction Requires Apex to Take Action That
“May Be Necessary” Under RCRA Section 7003


Under RCRA Section 7003, a liable party can be ordered “to take


such . . . action as may be necessary.”  42 U.S.C. § 6973(a).  That gives


district courts “the power to fashion any remedy deemed necessary and


appropriate to do justice in the particular case.”  United States v. Price,
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1, 2, 3, and 5 of the district court’s Terms of Injunction (AA 18-19).   
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688 F.2d 204, 211 (3d Cir. 1982) (citing Hecht Co. v. Bowles, 321 U.S.


321, 329 (1944)).24/


Apex contends that the district court’s injunction “includes four


clean-up tasks that are manifestly unnecessary . . . .” (Br. 43).  But


Apex does not really argue that the tasks themselves are unnecessary;


it argues that it was unnecessary to order Apex to perform the tasks


“because those task have been and are being performed by others” –


i.e., by the members of the HWG (Br. 43).25/   The court’s order does not


relieve the HWG members of their independent obligation to continue


performing those tasks under their Consent Order with EPA (AA 198),


but it does require Apex to coordinate and cooperate with the HWG in
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the joint performance of those tasks (SA 19).  Under joint and several


liability principles, a plaintiff may seek (and the court may award) an


injunction aimed at less than all of the potentially liable parties.  See,


e.g., Bassett v. Mashantucket Pequot Tribe, 204 F.3d 343, 358 (2d Cir.


2000); In re Uranium Antitrust Litig., 617 F.2d 1248, 1257-58 (7th Cir.


1980).  Thus, the order’s requirements regarding those four tasks are


equitable and fully appropriate, given the court’s explicit joint and


several liability finding (AA 193-98).


There may be endangerment cases where injunctive relief is


entirely unnecessary.  This is not one of them.  Thus, the two district


court cases Apex cites as support for its “necessity” argument


(Br. 44-45) are easily distinguished.  In one case, the court denied relief


– albeit “without prejudice to any action that plaintiff might bring at a


future point” – because the citizen suit plaintiff could not identify a


single action that defendant could take beyond the actions already


being taken by the responsible state agency.  87th St. Owners Corp. v.


Carnegie Hill-87th St. Corp., 251 F. Supp. 2d 1215, 1219, 1222


(S.D.N.Y. 2002).  In the other case, the defendants were already


operating a remediation system that had been approved by the state
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agency.  Kara Holding Corp. v. Getty Petroleum Mktg., Inc., No 99 Civ.


0275, 2004 WL 1811427, at *11-12 (S.D.N.Y. Aug. 12, 2004).  The Kara


court said:  “When the agency charged with overseeing petroleum


remediation has found that the systems currently in place are sufficient


to abate the danger, no further action is necessary.”  Id. at *12.  This


case could not be more different.  The United States brought this action


precisely because the existing systems in Hartford are not sufficient to


abate the danger and the district court ultimately agreed that Apex


needs to take specific actions to address the endangerment.  


2. The Injunctive Order Complies with Rule 65(d)


In mounting its attack on the form of the district court’s injunctive


order (Br. 35-43), Apex completely glosses over the fact that the terms


of the injunction here were attached to (and therefore part of) the


district court’s more extensive and detailed Order Following Bench


Trial (AA 198).  In judging an “order granting an injunction” under Rule


65(d), an appellate court can and should consider the entire order,


including the findings of fact, conclusions of law, and terms of


injunction.  See Chathas v. Local 134 Intern. Broth. of Elec. Workers,


233 F.3d 508, 513 (7th Cir. 2000) (an injunctive order survives scrutiny
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under Rule 65(d) “[w]hen the terms of the injunction . . .  can be inferred


from the documentary record”); Hunter v. United States, 388 F.2d 148,


155 n.6 (9th Cir. 1967).  When read together, the district court’s Order


Following Bench Trial and its attached Terms of Injunction establish


requirements that are stated “specifically” and described in “reasonable


detail,” as required by Rule 65(d).  (We will refer to the two documents


collectively as the “Order.”) 


Most of the cases cited by Apex involved injunctive terms that


were much less specific and detailed than here.  For example, in PMC


Inc. v. Sherwin-Williams Co., the district court’s RCRA cleanup order


merely noted that the IEPA had “requested that PMC conduct


additional investigation at the PMC Facility and will require PMC to


engage in a remediation of the PMC Facility” and it then ordered


“Sherwin-Williams to take full responsibility for the future remediation


of the PMC facility.”  No. 93 C 1379, 1997 WL 223060, at *6, 14 (N.D.


Ill. Apr. 29, 1997), rev’d 151 F.3d 610 (7th Cir. 1998).  In a similar vein,


the district court’s order in Patriot Homes, Inc. v. Forest River Hous.,


Inc. enjoined defendant from “[u]sing, copying . . . , or otherwise


exploiting Patriots' copyrights, confidential information, trade secrets,
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or computer files,” but it gave no guidance on what qualified as


”confidential information” or “trade secrets.”  No. 3:05-CV-0471-AS,


2006 WL 1752143, at *9 (N.D. Ind. June 21, 2006), rev’d 512 F.3d 412


(7th Cir. 2008).  In any event, like Apex, we will address each


paragraph of the Terms of Injunction separately.


Paragraph 1 – In-Home Interim Measures


The in-home interim measures program is described in reasonable


detail in the Order, as are the two EPA-approved interim measures


plans that are identified by name in the Terms of Injunction  (AA 18,


85-108, 112, 129-30, 141, 161-62).


Paragraph 2 – Vapor Control System


The Vapor Control System that Apex must operate and maintain


is described in reasonable detail in the Order (AA 18, 108-11, 160-61,


175).


Paragraph 3 – Groundwater Monitoring


The Order describes the Quarterly Groundwater Monitoring


Program and the Sentinel Well Monitoring Program in reasonable


detail.  It explains that the Quarterly Groundwater Monitoring


Program assesses the nature and extent of existing contamination
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26/ “LNAPL” is an acronym for light non-aqueous phase liquids.  The
term is generally used to refer to petroleum hydrocarbon contamination
that is less dense (or more buoyant) than water (SA 3637-38). 


27/ Apex argues that it cannot be ordered to construct the Active
LNAPL Recovery System because system components will need to be
placed on land owned by others (Br. 38-39).  That is a red herring. 
A polluter can be ordered to perform remediation activities on land that
it does not own when the landowner would willingly grant access for
that purpose.  See, e.g., Torwico, 8 F.3d at 151; see also Minnesota
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beneath the northern portion of the Village and that the Sentinel Well


Monitoring Program tests a string of wells in the narrow strip of land


between the existing contamination to the north and the recharge zone


for Hartford’s drinking water wells to the south (AA 18-19, 163-68, 171).


Paragraph 4 – Active LNAPL Recovery System 26/ 


The Order describes the custom-designed Active LNAPL Recovery


System that Apex is required to install and operate to recover


liquid-phase hydrocarbon waste.  The Order provides a reasonably


detailed description of the system’s purpose, its near-final


“90% Design,” and EPA’s comments and qualifications in accepting the


system design (AA 19, 173-80).  The 90% Design itself is nearly 1,200


hundreds of pages long and it includes details as minute as


specifications for building door locks and hinges (SA 2154-62).27/
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Pollution Control Agency v. Gouveia (In re Globe Bldg. Mat’ls, Inc.), 345
B.R. 619, 639 (Bankr. N.D. Ind. 2006) (a bankruptcy Trustee may be
required to perform abatement activities on land formerly owned by the
debtor “if the Trustee has access” to the property).  Here, the evidence
showed that the Village of Hartford will allow installation of most of the
extraction wells and piping beneath streets and other public rights of
way, as envisioned by the Active LNAPL Recovery System design
(SA 1336, 1846-48, 1861-63, 3692, 4091-93).  The infrastructure for
treatment of contaminated water and gases collected by the system will
be built on land owned by Shell Oil, a member of the HWG
(SA 1875, 3702).
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Paragraph 5 – Village Groundwater Investigation and Cleanup


The injunction in a RCRA endangerment case can order a


defendant to take a step-by-step approach, starting with a study of the


contamination and its actual effects on human health and the


environment, leading to development and implementation of a specific


remedial approach.  See Maine People’s Alliance, 471 F.3d at 282.  Here,


the Order describes the ongoing groundwater investigation work, as


well as the type of groundwater remediation system that will be


required once the liquid hydrocarbon is removed as an ongoing source of


contamination (AA 19, 63-64, 91-92, 105, 163-72, 179-80).  It identifies


specific federal and state benchmarks that are used as cleanup


standards for contaminated groundwater (AA 163-64).  Paragraph 5’s
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reference to the statute’s imminent and substantial endangerment


standard does not render it defective.  See Powers v. Summers, 226 F.3d


815, 819 (7th Cir. 2000) (“It is not uncommon for an injunction to repeat


a statutory or equivalent prohibition, and this is proper relief.”). 


Paragraph 6 – Hartford Refinery Investigation and Cleanup


The Order provides a reasonably detailed description of the


ongoing efforts to study and address the migration of contaminated


groundwater from the Hartford Refinery toward the Village (AA 19,


60-63, 180-81).


Paragraph 7 – Further Orders


Paragraph 7 reserves the district court’s authority to issue further


orders as may be necessary under RCRA Section 7003.  In essence, that


is nothing more than a restatement of the court’s inherent retention of


jurisdiction in a case like this.  See McCall-Bey v. Franzen, 777 F.2d


1178, 1183 (7th Cir. 1985).   


Paragraph 8 – Coordinate with the Hartford Working Group


As shown above, the Order rightly requires Apex to coordinate and


cooperate with the members of the HWG where their duties under their


Consent Order with EPA overlap with Apex’s obligations under the
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court’s order (AA 19).  The Order describes those Consent Order


requirements in reasonable detail (AA 102-11, 163, 173-180, 198).


Paragraph 9 – EPA Oversight


Paragraph 9 says, in its entirety, that:  “All work required by this


injunctive order shall be subject to U.S. EPA oversight and approval.” 


(AA 20).  That is not an “extraordinary transfer of judicial contempt


power to an executive agency,” as suggested by Apex (Br. 42).  It reflects


the fact that the statute assigns EPA “[c]hief responsibility for the


implementation and enforcement” of RCRA’s imminent and substantial


endangerment provisions.  Meghrig, 516 U.S. at 483-84.  In addition to


allowing the United States to bring suit in district court, RCRA Section


7003 explicitly authorizes EPA to “take other action under [the] section


including, but not limited to, issuing such orders as may be necessary to


protect public health and the environment.”  42 U.S.C. § 6973(a). 


In many other cases – especially environmental cases – courts’


injunctions have recognized the need for a regulatory agency with
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28/ See Envtl. Def. Fund, Inc. v. Lamphier, 714 F.2d 331, 338 (4th Cir.
1983) (injunction allowed a citizen suit plaintiff and the state
environmental agency to enter defendant’s property and “take such
samples and make such tests as the Commonwealth deems
appropriate”); United States v. Byrd, 609 F.2d 1204, 1209 (7th Cir.
1979) (compliance would depend on Army Corps of Engineers’
delineation of wetlands); United States v. Reserve Mining Co., 514 F.2d
492, 538 (8th Cir. 1975) (compliance would depend on state agency’s
issuance of a land disposal permit).
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special expertise to play a key role in ensuring compliance with the


decree.28/


An order granting an injunction must “describe in reasonable


detail – and not by referring to the complaint or other document – the


act or acts restrained or required.”  Fed. R. Civ. P. 65(d)(1)(C).  It is not


clear from the Rule’s text whether “referring to the complaint or


[an]other document” is absolutely prohibited, or whether the Rule only


limits reliance on referenced documents to meet the “reasonable detail”


standard.  Cf. 11A Charles Alan Wright, Arthur R. Miller & Mary Kay


Kane, Federal Practice & Procedure § 2955 (2d ed. 1995) (“the last


segment of Rule 65(d) makes it clear that incorporation by reference


cannot be used to satisfy the requirement that the enjoined acts be


described”).  Thus, this Court and several other courts of appeals have


found that the language of Rule 65(d) is “flexible enough” to allow
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reference to documents or variables not contained in the order itself,


so long as the order provides the defendant adequate notice of the basic


injunctive requirements in the particular case.  Seagram-Distillers


Corp. v. New Cut Rate Liquors, Inc., 221 F.2d 815, 821 (7th Cir. 1955). 


Accord Combs v. Ryan's Coal Co., Inc., 785 F.2d 970, 978 (11th Cir.


1986) (citing Seagram); Henry Hope X-Ray Prods., Inc. v. Marron


Carrel, Inc., 674 F.2d 1336, 1343 (9th Cir. 1982) (same).


Factually and technically complex environmental cases like this


call for a flexible application of Rule 65(d), and the order imposing a


mandatory injunction in such a case should be upheld if its


requirements are “specific” and described in “reasonable detail” – even


if it references another document.  See California v. Campbell, 138 F.3d


772,783 (9th Cir. 1998); but see Dupuy v. Samuels, 465 F.3d 757, 758


(7th Cir. 2006) (finding “no reason to complicate the administration of


the rule” by the interpretation adopted in Campbell, at least in that due


process case where Rule 65(d) could have been “easily complied with”).29/ 
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that modified and essentially replaced the district court’s original
injunction.  Reserve Mining, 514 F.2d at 535-42.  The court of appeals’
injunction included some rather general requirements that the
defendant “promptly take all steps necessary to comply with” various
legal requirements, reduce its pollutant emissions “below a medically
significant level” and “immediately proceed with the planning and
implementation of such emission controls as may be reasonably and
practically effectuated under the circumstances” – all with the proviso
that any of the parties could apply to the district court for “additional
relief” or “an appropriate order to supplement the injunction decree” in
conformity with the court’s opinion.  Id. at 537, 538, 539.
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The district court’s injunctive order in this case is specific and detailed,


and its reference to certain other more specific remediation plans and


designs makes it no less so.  See Chathas, 233 F.3d at 512-13 (if the


documentary record defines the terms of injunction with sufficient


clarity, then any incorporation by reference error can be deemed “a


harmless one”).  If interpretive disputes arise after affirmance, the


parties can of course apply to the district court for a further order


pursuant to that court’s inherent retention of jurisdiction to construe,


enforce, and/or modify the injunction.
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CONCLUSION


For the foregoing reasons, the judgment of the district court


should be affirmed.
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11 U.S.C. § 101(4) (1982) 
(currently codified at 11 U.S.C. § 101(5) (2006)) 


The term “claim” means – 


(A) right to payment, whether or not such right is reduced to
judgment, liquidated, unliquidated, fixed, contingent,
matured, unmatured, disputed, undisputed, legal, equitable,
secured, or unsecured; or


(B) right to an equitable remedy for breach of performance if
such breach gives rise to a right to payment, whether or not
such right to an equitable remedy is reduced to judgment,
fixed, contingent, matured, unmatured, disputed,
undisputed, secured, or unsecured.
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42 U.S.C. § 6973 (2000 & Supp. V 2006)


(a) Authority of Administrator


Notwithstanding any other provision of this chapter, upon receipt of
evidence that the past or present handling, storage, treatment,
transportation or disposal of any solid waste or hazardous waste may
present an imminent and substantial endangerment to health or the
environment, the Administrator may bring suit on behalf of the United
States in the appropriate district court against any person (including
any past or present generator, past or present transporter, or past or
present owner or operator of a treatment, storage, or disposal facility)
who has contributed or who is contributing to such handling, storage,
treatment, transportation or disposal to restrain such person from such
handling, storage, treatment, transportation, or disposal, to order such
person to take such other action as may be necessary, or both.
A transporter shall not be deemed to have contributed or to be
contributing to such handling, storage, treatment, or disposal taking
place after such solid waste or hazardous waste has left the possession
or control of such transporter if the transportation of such waste was
under a sole contractural*/ arrangement arising from a published tariff
and acceptance for carriage by common carrier by rail and such
transporter has exercised due care in the past or present handling,
storage, treatment, transportation and disposal of such waste. The
Administrator shall provide notice to the affected State of any such suit.
The Administrator may also, after notice to the affected State, take
other action under this section including, but not limited to, issuing
such orders as may be necessary to protect public health and the
environment.
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(b) Violations


Any person who willfully violates, or fails or refuses to comply with, any
order of the Administrator under subsection (a) of this section may, in
an action brought in the appropriate United States district court to
enforce such order, be fined not more than $5,000 for each day in which
such violation occurs or such failure to comply continues.


(c) Immediate notice


Upon receipt of information that there is hazardous waste at any site
which has presented an imminent and substantial endangerment to
human health or the environment, the Administrator shall provide
immediate notice to the appropriate local government agencies. In
addition, the Administrator shall require notice of such endangerment
to be promptly posted at the site where the waste is located.
(d) Public participation in settlements


Whenever the United States or the Administrator proposes to covenant
not to sue or to forbear from suit or to settle any claim arising under
this section, notice, and opportunity for a public meeting in the affected
area, and a reasonable opportunity to comment on the proposed
settlement prior to its final entry shall be afforded to the public. The
decision of the United States or the Administrator to enter into or not to
enter into such Consent Decree, covenant or agreement shall not
constitute a final agency action subject to judicial review under this
chapter or chapter 7 of Title 5.
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1/   Several States in these proceedings have statutes that may (or may not) be generally based on
CERCLA, but may have significant differences that are relevant to these hearings.   It is beyond
the scope of this general brief to address these laws.  As applicable, these issues will be briefed
as part of estimation proceedings for such sites.


2/   The Superfund Amendments and Reauthorization Act (“SARA”) was enacted in October
1986, Pub. L. No. 99-499, 100 Stat. 1613, 1642 (1986).


UNITED STATES’ GENERAL BACKGROUND BRIEF


In accordance with the Court’s Order (Docket No. 4626) for general background briefing to


precede environmental estimation hearings in this case, the United States on behalf of the U.S.


Environmental Protection Agency ("EPA"), the United States Department of Agriculture


("USDA"), the United States Department of the Interior ("DOI"), and the United States Section


of the International Boundary and Water Commission files this general background brief.


I. THE BASICS OF THE COMPREHENSIVE ENVIRONMENTAL
RESPONSE, COMPENSATION AND LIABILITY ACT1/


A.  CERCLA: Background and History


Congress enacted the Comprehensive Environmental Response, Compensation and Liability


Act (CERCLA), 42 U.S.C. §§ 9601 et seq., often called the "Superfund" law, in 1980, and later


reauthorized it,2/  in response to the severe environmental and public health problems posed by


the disposal of hazardous substances exemplified by such infamous sites as Love Canal and


Valley of the Drums.  Accord Dedham Water Co. v. Cumberland Farms Dairy, Inc., 805 F.2d


1074, 1080 (1st Cir. 1986).  Its overriding purpose is to protect the public interest by securing


the speedy cleanup of sites where hazardous substances have come to be located.   See In re Bell


Petroleum Services, Inc., 3 F.3d 889, 894 (5th Cir. 1993).  


CERCLA addresses the effects of releases of hazardous substances in two primary ways. 


The "response" side of the statute protects human health and the environment through the







3/   Under Section 106 of CERCLA, EPA may order, or seek a court order requiring, liable parties
to take actions to protect public health or welfare or the environment.  42 U.S.C. § 9606(a).  
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clean-up of sites and/or recovery of response costs primarily by the United States Environmental


Protection Agency.  The "natural resource damages" side of the statute compensates the public


and the environment for the injury, loss, or destruction of natural resources under the trusteeship


of Tribes, States, and the United States through the recovery of damages for the assessment,


restoration, and/or replacement of those resources.


CERCLA established the Superfund (formally known as the Hazardous Substance Response


Trust Fund) to help pay the costs of investigating and cleaning up sites contaminated with


hazardous wastes.  The United States may use Superfund monies to take response actions at a


site whenever there is a release or threatened release of any hazardous substance, 42 U.S.C. §


9604(a)(1).  However, Congress was clearly aware that the costs of such actions would greatly


exceed the Superfund and, therefore, decided that the parties who benefitted in any way from the


transactions that contributed to the creation of a hazardous substance release at a site should bear


all costs incurred by the government in responding to the conditions at such sites:


[S]ociety should not bear the costs of protecting the public from
hazards produced in the past by a generator, transporter, consumer,
or dumpsite owner or operator who has profited or otherwise
benefited from commerce involving these substances and now
wishes to be insulated from any continuing responsibilities from
the present hazards to society that have been created.


S. Rep. No. 96-848, 96th Cong. 2d Sess. 13, 98 (1980).  For these reasons, Congress intended


that monies expended by the federal government to respond to the release or threatened release


of hazardous substances be recovered from responsible parties through the liability scheme set


out in Section 107 of CERCLA, 42 U.S.C. § 9607.  See  Bell Petroleum, 3 F.3d at 897.3/







4/   The National Priorities List identifies the sites with the highest priority for cleanup.  42
U.S.C. § 9605(a)(8)(B) & (C). 
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B. The United States Selects Response Actions


CERCLA vests the authority to determine the path from identifying a site at which


hazardous substances have been released to cleaning up that site in the President, who has in turn


delegated it primarily to EPA (though also to Departments like the U.S. Departments of


Agriculture and the Interior, who have cleanup authority over the federal lands that they manage


on behalf of the United States).  EPA exercises its delegated authority to identify sites and select


appropriate response actions in a manner not inconsistent with the National Contingency Plan


("NCP").  That plan, 40 C.F.R. Part 300, promulgated by EPA as mandated by Section 105 of


CERCLA, 42 U.S.C. § 9605, identifies methods for investigating the environmental and public


health problems resulting from a release or threatened release of hazardous substances, and


establishes criteria for determining response actions. 


Response actions, as indicated by Section 101(25) come in two broadly defined types:


"removal actions," defined in Section 101(23) to include short-term actions necessary to protect


public health or welfare or the environment, and "remedial actions," defined in Section 101(24)


to include long-term, permanent actions necessary to abate a release and contamination at a site. 


Response actions may be carried out at any property where hazardous substances have come to


be located.  40 C.F.R. § 300.425(b)(1).  Although remedial actions may be funded by federal


Superfund dollars only at sites on the National Priorities List (NPL),4/ 40 C.F.R. § 300.425(b)(1),


EPA and States may use other funding for remedial actions at non-NPL sites and seek recovery


under CERCLA for such.
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A removal action can either be "time-critical", when the lead agency determines that


cleanup must begin in less than six months, or "non-time critical," when the lead agency


determines that a planning period of at least six months is available before on-site activities must


begin.  40 C.F.R. § 300.415(b).  For non-time-critical removals, the lead agency must undertake


an Engineering Evaluation/Cost Analysis (EE/CA)  to investigate the site, characterize the


potential risks involved, and identify the alternatives for the removal action.  40 C.F.R. §


300.415(b)(4)(i).   The lead agency, after a public comment period, then selects the removal


action alternative by documenting the decision in a removal action memorandum.


In contrast, a remedial action requires extensive study, planning, and implementation.  Two


of the critical steps in this process are the Remedial Investigation and Feasibility Study (RI/FS)


and the Record of Decision (ROD).  The RI/FS, analogous to the EE/CA for removal actions,


characterizes the nature and extent of the threat posed by the contamination and develops and


evaluates appropriate alternative remedies that may be chosen to address the contamination.  40


C.F.R. § 300.430(d) & (e). 


The ROD documents the decision that selects the remedy from among the alternatives


evaluated. 40 C.F.R. § 300.430(f).  At sites where there are multiple Operable Units, there is


typically a separate ROD for each Operable Unit, and the remedial action selected for each


Operable Unit comprises an incremental step toward comprehensively addressing the site


problems.  EPA may also approve "interim" RODs or actions that allow for selection of initial


measures that are expected to advance the cleanup process and can be implemented while the


RI/FS is being completed and a final ROD issued, in which case the interim measure may


become part of the final remedial action at the site. See Preamble to the NCP, 55 Fed. Reg. 8666,







5/   For example, States incur response costs as lead agencies at a site or as a support agency at
sites where EPA is the lead agency.  See 42 U.S.C. § 9604(c) & (d).


6/   References to the Government herein refer to the United States and/or State, as applicable.


7/   Section 107(a) of CERCLA imposes strict liability on four classes of persons:
(1) the current owner or operator of the facility;
(2) any owner or operator of the facility at the time hazardous substances were


disposed of (“past owner or operator”);
(3) any person who by contract, agreement or otherwise arranged for disposal or


treatment, or arranged with a transporter for transport for disposal or treatment of
hazardous substances at the facility (“arranger”); and


(4) any person who accepts or accepted any hazardous substances for transport to
disposal or treatment at the facility (“transporter”).


42 U.S.C. § 9607(a); See Bell Petroleum, 3 F.3d at 894; Amoco Oil Co. v. Borden, Inc., 889
F.2d 664, 668 (5th Cir. 1989); Tanglewood East Homeowners v. Charles-Thomas, Inc. , 849
F.2d 1568, 1572 (5th Cir. 1988). 
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8703-8707 (March 8, 1990).  After the ROD, the selected remedy is implemented.  


At any point after the incurrence of response costs, the United States or a State5/ may seek to


recover all of its costs from potentially responsible parties.  42 U.S.C. § 9607(a).  The United


States or State is entitled, in the same action, to a declaratory judgment establishing such parties’


liability for future response costs.  42 U.S.C. § 9613(g)(2).


C.  Elements of CERCLA Liability


To establish Asarco’s liability for response costs at a site under Section 107(a) of CERCLA,


42 U.S.C.  § 9607(a), the Government6/ must prove that (1) the site at issue is a "facility"; (2) a


"release" or "threatened release" of a "hazardous substance" has occurred at the facility; (3)


Asarco falls within at least one of the four classes of responsible parties identified in Section


107(a);7/and (4) the release or threatened release has caused the incurrence of response costs. 


Consistent with the remedial purposes of CERCLA, courts have interpreted these terms
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broadly to encompass any case in which a hazardous substance is found in the environment. 


See, e.g., Amoco Oil, 889 F.2d at 669 (the definition of release is to be construed broadly, and


includes the emanation of a gas); United States v. Conservation Chemical Co., 619 F. Supp. 162,


184-85 (W.D. Mo.1985) (“facility” includes every conceivable place where hazardous


substances come to be located).  Indeed, the United States understands that Asarco is not likely


to challenge the existence of any of the basic elements of liability at the majority of sites subject


to estimation.


D.  The United States is Entitled to Recover All of its Costs from Each Liable Party


1. All Costs Means All Costs


Congress was clear in its intent to create a statute in which the Government is entitled to


recover 100% of its costs at any site.  Thus, once the basic elements of liability are established,


the United States and States are entitled to recover “all costs of removal or remedial action


incurred by the United States Government or a State . . . not inconsistent with the national


contingency plan.”  42 U.S.C. § 9607(a) (emphasis added).  The categories of recoverable


response costs are “very broad,” and include costs associated with: 


(a) Investigations, monitoring and testing to identify the extent of danger to
the public health or welfare or the environment;


(b) Investigations, monitoring and testing to identify the extent of the release
or threatened release of hazardous substances;


(c) Planning and implementation of a remedial action; and


(d) Recovery of the costs associated with the above actions, and to enforce the
provisions of CERCLA, including the enforcement costs incurred for the staffs of
the EPA and the Department of Justice; and,


(e) Pre-judgment Interest.







8/   Generally speaking, indirect costs are those administrative and overhead costs that agencies
incur to support the cleanup program, but which are not billable on a site-by-site basis.  These
costs must be allocated to sites so that the full costs of cleanup are charged to each site.  Each
year, for example, EPA calculates an indirect “rate,” the ratio of its indirect costs to its direct
costs, which can then be used to determine the indirect costs associated with a particular site by
multiplying the indirect rate by the direct costs incurred at that site.  Allocating indirect costs that
are not directly associated with a given project in this manner is “a well-established accounting
practice.”  Kennecott Utah Copper Corp. v. United States, 88 F.3d 1191, 1224 (D.C. Cir.1996).


9/   As discussed in Part II.C, infra, a bankruptcy court estimating a CERCLA claim must apply
the legal rules that govern the valuation of CERCLA claims.  
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United States v. Northeastern Pharmaceutical & Chem. Co., 579 F. Supp. 823, 850 (W.D. Mo.


1984), aff'd in part and rev'd in part on other grounds, 810 F.2d 726 (8th Cir. 1986)


(“NEPACCO”).  Courts have held that “all costs of removal or remedial action” include direct


cleanup costs as well as investigative, enforcement, litigation, oversight, and indirect costs. 


United States v. Dico,  266 F.3d 864, 878 (8th Cir. 2001); United States v. Chromalloy Corp.,


158 F.3d 345, 351-52 (5th Cir. 1998); United States v. Lowe, 118 F.3d 399 (5th Cir. 1997).


It appears from Asarco’s Specific Objections to Environmental Claims that Asarco intends


to challenge the Governments’ ability to recover indirect costs and/or the methodology by which


those indirect costs are calculated.8/  Such a challenge is contrary to CERCLA.9/  Indirect costs


are “part and parcel of all costs” and are recoverable under CERCLA.  See United States v. R.W.


Meyer, 889 F.2d 1497, 1503-05 (6th Cir. 1989).  Indeed, in a recent case involving a debtor,  the


Ninth Circuit reaffirmed the recoverability of indirect costs and upheld the method by which


EPA calculates such costs.  United States v. W.R. Grace, 429 F.3d 1224, 1250 (9th Cir. 2005).


2. The Defendant Bears the Burden of Establishing That the Selection of a Response
Action was Arbitrary and Capricious,  Inconsistent with the NCP, and Led to
Demonstrable Excess Costs


A defendant challenging the government’s response costs faces an uphill battle.  First, any







10/   CERCLA recognizes only three defenses to liability, all of which are narrowly construed.  42
U.S.C. § 9607(a).  Bell Petroleum, 3 F.3d at 893 n.4 (5th Cir. 1993) (“liability is subject only to
the causation-based affirmative defenses set forth in CERCLA § 107(b)”).   These defenses limit
defendants to arguing that the release or threatened release and resulting damages were “solely”
the result of an act of God, an act of war, or the actions or omissions of an unrelated third party. 
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such challenge must be reviewed on the administrative record supporting the challenged costs


applying an arbitrary and capricious standard of review.  43 U.S.C. § 9413(j); Bell Petroleum, 3


F.3d at 904-05.  Second, the defendant must affirmatively establish that the response actions


giving rise to the challenged costs are inconsistent with the NCP.  United States v. Hardage, 982


F.2d 1436, 1442, 1444-45 (10th Cir. 1992); NEPACCO, 810 F.2d at 747.  To do so, the defendant


must demonstrate more than a mere failure to follow NCP procedures.  Instead, it must show that


the inconsistency was so grave and of such central importance to the response action that the


response action itself would have been significantly different absent the inconsistency.  42


U.S.C. § 9613(j)(4).  Even then, because Section 107(a)(4) speaks in terms of “costs”


inconsistent with the NCP, the defendant will only succeed if it shows that the deviation from the


NCP resulted in costs “demonstrabl[y] [in] excess” of what would have otherwise been incurred.


O’Neil v. Picillo, 682 F. Supp. 706, 729 (D.R.I. 1988), aff’d 883 F.2d 176 (1st Cir. 1989).


3. CERCLA Liability is Strict


Liability for the Government’s response costs is strict or, as the 9th Circuit recently noted,


“super-strict.”  United States v. Burlington Northern & Santa Fe Railway Co., 479 F.3d 1113,


1124 (9th Cir. 2007).  Section 107(a) of CERCLA imposes strict liability for response costs –


without regard to a defendant’s fault – and to prevail the Government is not required to prove


causation.  See, e.g., OHM Remediation Services v. Evans Cooperage Co., 116 F.3d 1574, 1578


(5th Cir. 1997); Louisiana v. Braselman Corp., 78 F. Supp. 2d 543, 550 (E.D. La 1999).10/  







42 U.S.C. § 9607(b).  None of these defenses applies at any site at issue in this bankruptcy.
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4. CERCLA Liability is Presumptively Joint and Several


One of the most noteworthy aspects of CERCLA is that it imposes joint and several


liability on defendants.  The only mechanism by which defendants can escape joint and several


liability is to prove that the harm stemming from the release of hazardous substances is divisible


under the standard set forth in the Restatement (Second) of Torts § 433A – i.e. that either (1)


there are distinct harms or (2) there is a single harm with a reasonable basis for apportionment of


liability.  See Bell Petroleum, 3 F.3d 889 (5th Cir. 1993); United States v. Alcan Aluminum


Corp., 990 F.2d 711 (2d Cir. 1993); United States v. Alcan Aluminum Corp., 964 F.2d 252, 255


(3rd Cir. 1992); United States v. Wallace, 961 F. Supp. 969, 977-78 (N.D. Tex. 1996).  Although


derived from the Restatement, the divisibility standard for CERCLA is an aspect of federal


common law demanding uniform application nationwide.  Burlington Northern,479 F.3d at 1126


(“[A]ll of the courts of appeals that have addressed the question” have held that the application


of these standards “must be a uniform federal rule.”).


Defendants are very rarely able to meet their burden of demonstrating divisibility of harm. 


Centerior Service Co. v. Acme Scrap Iron & Metal Corporation, 153 F.3d 344, 348 (6th Cir.


1998).  “Evidence supporting divisibility must be concrete and specific,” United States v.


Hercules Inc., 247 F.3d 706, 718 (8th Cir. 2001), and must “prove that there is a way to determine


what portion of the ‘harm’ . . . is fairly attributable to” each defendant, United States v. Rohm &


Haas, 2 F.3d 1265, 1280-81 (3d Cir. 1993).  The Fifth Circuit has noted that defendants will


“rarely succeed” in demonstrating a reasonable basis for apportionment in cases involving


numerous, commingled substances with unknown synergistic effects, toxicity, and migratory
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potential.  See Bell Petroleum, 3 F.3d at 901.  The defendant’s burden is no less difficult in


single-contaminant cases.  See, e.g., Bancamerica Commercial Corp. v. Trinity Indus., Inc., 900


F. Supp. 1427, 1472-74 (D. Kan. 1995); aff’d in part and rev’d in part on other grounds sub nom.


Bancamerica Commercial Corp. v. Mosher Steel of Kan. Inc., 100 F.3d 792 (10th Cir. 1996),


modified, 103 F.3d 80 (10th Cir. 1996); Amcast Indus. Corp. v. Detrex Corp., 822 F. Supp. 545,


552 (N.D. Ind. 1992), rev’d in part on other grounds, 2 F.3d 746 (7th Cir. 1993).


In any case, the nature of the harm is the key factor in determining whether apportionment


is appropriate.  Bell Petroleum, 3 F.3d at 895.  The threshold question is whether the harm in


question is capable of apportionment or is, instead, too “unified for apportionment.”  Burlington


Northern, 479 F.3d at 1132; Bell Petroleum 3 F.3d at 896.  If a harm is logically divisible,


“whether there is a reasonable basis for apportionment depends on whether there is sufficient


evidence from which the court can determine the amount of harm caused by each defendant.” 


Bell Petroleum, 3 F.3d at 903.  


As the Ninth Circuit recently noted in interpreting the Fifth Circuit’s opinion in Bell


Petroleum, defining the “harm” to be divided is a crucial part of this determination.  Burlington


Northern, 479 F.3d at 1129 (noting asymmetry between CERCLA’s focus on “costs of removal


or remedial action” and the Restatement’s focus on “harm”).  The Ninth Circuit held that “it is


most useful . . . to view the ‘harm’ under CERCLA as the contamination traceable to each


defendant.”  Id. at 1130.  This requires a defendant either to establish a direct correlation


between disposals and resulting levels of contamination or to separate the hazardous substances


remaining onsite as contamination from those which are no longer present or hazardous. Id.


Where there is no reasonable basis for apportionment, the court should not make an







11/   A number of courts have used the so-called "Gore factors," originally proposed by then
Congressman Gore, in allocating response costs.  See, e.g., Kalamazoo River Study Group v.
Rockwell Int’l, 107 F. Supp. 2d 817 (W.D. Mich. 2000). 
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“arbitrary apportionment for its own sake.”  Restatement (Second) of Torts § 433A comment to


subsection (2); see also O’Neil, 883 F.2d at 183 (defendants hoping to escape joint and several


liability must satisfy the “stringent burden placed on them by Congress”).  “Thus, where


causation is unclear, divisibility is not an opportunity for courts to ‘split the difference’ in an


attempt to achieve equity.”  Hercules, 247 F.3d at 718. 


E.  A PRP May Recover Other PRPs’ Fair Share of Costs Through Contribution


CERCLA mitigates joint and several liability by giving PRPs the right to seek contribution


“during or after” a civil action under Section 106 or 107(a) from any other person that is liable.


42 U.S.C. § 9613(f); Cooper Indus. Inc. v. Aviall Services, Inc., 543 U.S. 157, 162-63 (2004).  In


resolving such contribution claims, “the court may allocate response costs among liable parties


using such equitable factors as the court determines are appropriate.”  42 U.S.C. § 9613(f).11/


These equitable factors stand in stark contrast to the “stringent standard” defendants must


satisfy to avoid joint and several liability in a cost recovery action by the government.  O’Neil,


883 F.2d at 183; see, e.g., Hercules, 247 F.3d at 718 (noting that contribution or allocation of


damages is “conceptually distinct” from divisibility, in that the former is an “equitable” inquiry


while the latter “by contrast, is guided not by equity . . . but by principles of causation alone.”). 


Courts have concluded that the inquiry into equitable factors has no place outside the context of


contribution actions.  See, e.g., Bell Petroleum, 3 F.3d 889, 901 (5th Cir. 1993); United States v.


Alcan Aluminum Corp., 964 F.2d 252, 270 n.29 (3d Cir. 1992).
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F.  CERCLA Settlement Process


Congress expressed a strong preference that the United States settle with responsible


parties in order to avoid spending resources on litigation rather than on cleanup.  See United


States v. Akzo Coatings of America, Inc., 949 F.2d 1409, 1436 (6th Cir. 1991) (“presumption in


favor of voluntary settlement”); In re Cuyahoga Equipment Corporation, 980 F.2d 110 (2d Cir.


1992); H.R. Rep. No. 253, pt. 1, 99th Cong., 1st Sess. 80 (1985), reprinted in 1986 U.S. Code


Cong. & Ad. News 2862.  Indeed, Congress created a detailed scheme to govern both the


procedures and substance of settlement negotiations.  See 42 U.S.C. § 9622.


Moreover, Congress altered two of the key liability aspects applicable in enforcement


actions to encourage liable parties to settle.  First, notwithstanding that joint and several liability


would apply at trial, CERCLA contemplates that settlement may involve the equitable allocation


of responsibility among potentially responsible parties.  See, e.g., 42 U.S.C. § 9622(e)(3).  As


courts have often noted, the opportunity to avoid joint and several liability provides a significant


financial incentive to settle.  See, e.g., United States v. Kramer, 19 F. Supp. 2d 273, 288 (D.N.J.


1998).  Second, the statute provides protection from contribution claims for matters addressed to


parties who settle with the United States or a State.  42 U.S.C. § 9613(f)(2). 


G. Natural Resource Damages


1. Natural Resource Damages Framework


CERCLA authorizes the United States, States, and Indian Tribes to recover damages for the


injury to, loss of, or destruction of natural resources resulting from releases or threatened


releases of hazardous substances.  Federal, State and Tribal trustees are entitled to “natural


resource damages,” which include the costs of restoring, replacing, or acquiring the equivalent of







12/   Although each trustee may recover damages only for the natural resources over which they
have trusteeship, it is often the case that more than one trustee will have trusteeship for the same
resource.  See, e.g., Coeur d’Alene Tribe v. Asarco, Inc., 280 F. Supp. 2d 1094, 1116 (D. Idaho
2003) (recognizing co-trusteeship over natural resources).  This is the case at several sites in this
bankruptcy, and the trustees at most sites have coordinated their assessment efforts to avoid
double-recovery for natural resource damages.
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trustee resources and services from the time of the initial injury until restoration is complete, as


well as assessment and planning costs. See 43 C.F.R. § 11.80(b); 42 U.S.C. § 9607(f)(1)


(damages in an action for natural resource damages “shall not be limited by the sums which can


be used to restore or replace such resources.").  Recoveries of natural resource damages may be


used “only to restore, replace, or acquire the equivalent of” the affected resources.  42 U.S.C. §


9607(f)(1).


CERCLA defines natural resources as “land, fish, wildlife, biota, air, water, ground water,


drinking water supplies, and other such resources belonging to, managed by, held in trust by,


appertaining to, or otherwise controlled by the United States . . . , any State or local government,


any foreign government, [or] any Indian tribe . . . .”   42 U.S.C. § 9601(16).  For many of the


sites involved in this bankruptcy, the United States, States, and/or Tribes are the trustee(s) for


various natural resources which have been injured by releases from the debtor’s facilities,


including surface waters and wetlands, groundwater, threatened and endangered species,


migratory birds, fish and federally-owned lands.12/  


The NCP authorizes several agencies to act as trustees for natural resources and supporting


ecosystems within their jurisdiction.  In the present action, those include the Secretary of the


Interior and the Secretary of Agriculture.  Under the implementing regulations, the Secretary of


the Interior 
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. . . shall act as trustee for natural resources managed or controlled
by the Department of the Interior.  Examples of the Secretary’s
trusteeship include the following natural resources and their
supporting ecosystems: migratory birds; certain anadromous fish,
endangered species, and marine mammals; federally owned
minerals; and certain federally managed water resources.


40 C.F.R. § 300.600(b)(2).  The Secretaries are also designated trustees for natural resources,


including their supporting ecosystems, “located on, over, or under” lands managed by the


agencies within their departments, such as the BLM and the Forest Service.  40 C.F.R. §


300.600(b) & (b)(3).  These designations reflect federal treaties, statutes, and regulations that


assert federal authority and control over many of the nation’s natural resources.  The Governors


of the States designate State trustees.  42 U.S.C. § 9607(f)(2)(B).  Tribal officials may also


designate tribal trustees.  40 C.F.R. § 300.610.


CERCLA contemplates a relationship between remedial actions and the measure of natural


resource damages.  In general, EPA is responsible in the first instance for investigating


hazardous substance releases and selecting the response actions needed to protect human health,


welfare, and the environment from further harm.  Work conducted by EPA to clean up a site may


restore injured natural resources to some degree.   At sites where such cleanup work is likely to


occur, trustees for injured natural resources will generally seek to recover only for residual losses


resulting from resource injuries not addressed by an EPA response action.  That is, a calculation


of natural resource damages takes into account the likely effects of cleanup activities on natural


resources.  See In re Acushnet, 712 F. Supp. 1019, 1035 (D. Mass. 1989) (discussing residual


nature of damages).
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2. Elements of Liability For Natural Resource Damages Recovery


To establish liability for natural resource damages under CERCLA, a natural resource


trustee must demonstrate the first three elements of Section 107(a) liability and, additionally, that


the hazardous substances releases have resulted in injury, destruction, or loss of natural resources


for which it is entitled to act as a trustee.  Legal issues may thus include a) whether natural


resources have been injured, lost or destroyed and b) whether those injuries “resulted from”


releases of hazardous substances.  


The Department of Interior has published regulations for assessing injury to natural


resources and assessing damages (the “NRDA regulations”).  See 43 C.F.R. § 11.10 et seq.  The


NRDA regulations define “injury” as “a measurable adverse change, either long- or short-term,


in the chemical or physical quality or the viability of a natural resource.” 43 C.F.R. § 11.14(v). 


The regulations allow proof of injury by evidence either of an adverse change in a given natural


resource or of the exceedance of a regulatory standard, such as water quality standards, see 43


C.F.R. § 11.62, whereby the exceedance of such a standard is per se injury.  Nonetheless, natural


resource trustees may choose to use injury tests or methods of damage assessment not contained


in the NRDA regulations.  Ohio v. United States, 880 F.2d 432, 472 (D.C. Cir. 1989).  Examples


of natural resource injuries include chronic exceedances of aquatic life criteria, loss of terrestrial


vegetation, and poisoning of birds.  See Asarco, 280 F. Supp. 2d at 1123-24.


To prove that resource injuries “resulted from” a release of hazardous substances, the


government need only demonstrate that the release is a “contributing factor” to the natural


resource injury or loss.  See In re Acushnet, 722 F. Supp. 893, 897 n.8 (D. Mass. 1989); Coeur


D’Alene Tribe v. Asarco, Inc., 2001 WL 34139603 at *5 (D. Idaho 2001) (noting this standard is







16


less stringent than the common law causation standard).  The trustee need not show that the


hazardous substances causing injury came from a particular defendant, especially where the


waste is commingled, as it is at several of Asarco’s sites.  United States v. Wade, 577 F. Supp.


1326, 1332-33 (E.D. Pa. 1983); see also Acushnet Co. v. Mohasco Corp., 191 F.3d 69, 76 (1st


Cir. 1999); City of New York v. Exxon Corp., 766 F. Supp. 177, 191-93, 196 (S.D.N.Y. 1991).


3. Natural Resource Damages Capture All Aspects of Natural Resource Injury


Natural resource trustees may value the loss of a natural resource in a variety of ways.  For


example, damages may be measured as the cost of directly restoring the injured resource to


“baseline,” the physical, chemical, and biological condition the resource would have been in


absent the release.  43 C.F.R. § 11.14(e).  Alternatively, a trustee may seek to replace or acquire


natural resources “equivalent” to those that have been lost, in which case the injury is valued as


the cost of acquisition, habitat improvement, or the like, sufficient to return equivalent services,


in both human and ecological terms, to those that have been lost.  “Congress intended the


damage assessment regulations to capture fully all aspects of the loss.”  Ohio, 880 F.2d at 463.


At a minimum, liability for natural resource damages includes the costs of restoring,


replacing, or acquiring the equivalent of an affected resource, injury assessment and restoration


planning costs, and indirect costs necessary to support such activities.  42 U.S.C. § 107(f)(1); 43


C.F.R. § 11.83(b)(1).  However, as already discussed, natural resource damages are not limited


to the sums necessary to restore or replace injured resources.  Id.  Generally, the cost of


restoration or replacement does not capture the full loss to the public.  The ecological services,


and public use and enjoyment, provided by an injured resource are lost over a period of time


from the date of the injury until the date the services those resources provided are fully returned







13/   The Bankruptcy Code defines “claim” in Section 101(5) of the Code, to include rights to
payment and some but not all equitable remedies.  Equitable remedies that are not within the
Code’s definition of “claim” are discussed in Part B infra.  
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to their baseline conditions.   See 42 U.S.C. § 9607(f)(1); 43 C.F.R. § 11.83(c)(1).  Damages for


these losses, known as “interim losses,” are also recoverable.  Ohio, 880 F.2d at 454 n.34.


II.  ENVIRONMENTAL AND BANKRUPTCY LAW


A.     Priority of Environmental Claims in Bankruptcy


Environmental claims have been found to have administrative expense priority in


bankruptcy based on at least two legal rationales.13/  The first involves debtors’ obligations under


nonbankruptcy law for property that they own or have an interest in.   The leading Fifth Circuit


case is In re H.L.S. Energy Co., 151 F.3d 434 (5th Cir. 1998).  There, the Fifth Circuit held that


the State of Texas was entitled to administrative expense priority under 11 U.S.C. §§


503(b)(1)(A), 507(a)(2), to satisfy the bankruptcy “estate’s post-petition environmental


obligations” to plug unproductive oil wells.  Id. at 436.   The Fifth Circuit reasoned that the cost


of plugging the wells was a “necessary” expense of managing the bankruptcy estate in the sense


that it was a cost of salvage necessary to produce a distribution to creditors.  Id at 437-38 (citing


Reading Co. v. Brown, 391 U.S. 471 (1968); In re Al Copeland Enterprises, Inc., 991 F.2d 233


(5th Cir. 1993)).  The Court pointed to 28 U.S.C. § 959(b), which requires trustees to comply


with non-bankruptcy law in managing property of the estate and concluded that non-bankruptcy


law “placed on the trustee an inescapable obligation to plug the unproductive wells.” 151 F.3d at


438.


The fulfillment of this, the estate’s obligation, can only be seen as
a benefit to the estate.  In this sense, the state’s action resembles
the sort of “salvage” work that lies at the heart of administrative







14/   Id. at 439.
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expense priority.  No one would challenge the expense of shoring
up the sagging roof on a bankrupt’s warehouse, for example,
where carpentry was needed to prevent further damage to the
structure or liability from injury to passers-by . . . . The unplugged
unproductive wells operated as a legal liability on the estate, a
liability capable of generating losses in the nature of substantial
fines every day the wells remained unplugged.


Id.   The Fifth Circuit upheld administrative expense priority even though the wells had never


been operated during the bankruptcy case.


Of course, the chapter 11 trustee never did anything with the wells. 
The whole point of this case is that he neither produced oil from
nor plugged them.  Still, the bankrupt estate possessed the sole
operating interest in the wells.  Anyone possessing the sole
operating interest in an unproductive well surely would be happy
to abandon that interest, and the concomitant obligation to plug
that well.  But he cannot, for Texas law requires well operators to
plug their wells when they are finished with production.14/


Four other Courts of Appeal agree with the Fifth Circuit that the Government is entitled


to an administrative expense priority for response costs incurred post-petition with respect to


property of the bankruptcy estate since the trustee or debtor-in-possession has an obligation to


manage its property in accordance with applicable non-bankruptcy law.  See  Pennsylvania v.


Conroy, 24 F.3d 568, 569-70 (3d Cir. 1994) (Alito, .J.);  In re Chateaugay Corp., 944 F.2d 997,


1009-10 (2d Cir. 1991); In re Wall Tube & Metal Products Co., 831 F.2d 118, 123-24 (6th Cir.


1987); In re Smith-Douglass, Inc., 856 F.2d 12, 17 (4th Cir. 1988).   


A second rationale for administrative expense priority for environmental claims can occur


where environmental harm or liability results off-site from the debtor’s post-petition acts or


property.  For example, with respect to the California Gulch Site, there are post-petition releases







15/   In In re Jack/Wade Drilling, Inc., 258 F.3d 385 (5th Cir. 2001), the Fifth Circuit noted that
under Reading it is not necessarily the case that a trustee or debtor must have committed a
wrongful act for there to be administrative expense priority.  Id. at 390 n.4.  In Jack/Wade, the
Court denied administrative expense for attorneys’ fees by the defendant in litigation on a
contract brought by a chapter 7 trustee.  The Court noted that the claimant had voluntarily
entered into a contract with the debtor and the claim was for attorneys’ fees, and therefore did
not raise the same kind of fairness considerations.  Id.
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of hazardous substances from Asarco’s property in the Yak Tunnel and mine facilities draining


into the Yak Tunnel including the Black Cloud mine and the Ibex/Irene onto neighboring


property resulting in post-petition liability under environmental law. 


The debtor has administrative expense liability for the costs of responding to the


environmental problems and liabilities resulting from its own property or acts post-petition.  This


kind of administrative expense liability is based on the reasoning of the Supreme Court in


Reading Co. v. Brown, 391 U.S. 471 (1968).  Reading involved a fire on a receiver’s property


that spread to adjoining property.   The Supreme Court held that it would be unfair to require the


fire victims of the insolvent business that was involuntarily thrust upon them to share equally


with creditors of the estate for whose benefit the business was being maintained.   Id. at 477-


79.15/  Likewise, the spread of hazardous substances from Asarco’s property post-petition gives


rise to administrative expense liability. 


Under this rationale, Debtors can also have administrative expense liability for fines and


penalties for violations of environmental laws.  See, e.g.,  In re Charlesbank Laundry, Inc., 755


F.2d 200 (1st Cir. 1985) (fine incurred by Chapter 11 debtor for failing to abate nuisance was an


administrative expense).  The Fifth Circuit has twice cited approvingly to the First Circuit’s


decision in Charlesbank Laundry.  See Jack/Wade Drilling, 258 F.3d at 388; Al Copeland


Enterprises, 991 F.2d at 239.
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Environmental claims can also have priority as secured claims.  Examples relevant here 


include sites where EPA has perfected a lien for its cleanup costs, monies held in trust for


cleanup obligations (to the extent, if any, that they are found to be property of the estate), setoffs


for tax refunds, and insurance proceeds from insurance coverage for the contaminated sites.


B.  Consent Decrees, Administrative Orders, Injunctions,
Regulatory Obligations, and Bankruptcy


Asarco, as a debtor-in-possession and as a reorganized debtor, is required to comply with


work requirements arising under orders of courts, administrative orders, injunctions, and other


environmental regulatory requirements imposed by law.  During the bankruptcy case, the police


and regulatory exception to the automatic stay permits governmental units to continue with any


police or regulatory actions or proceedings “including the enforcement of a judgment other than


money judgment.”  11 U.S.C. § 362(b)(4).   Courts making this determination consider whether: 


(1) the order is within the framework of what is traditionally considered a recovery of money


damages for a sum certain; and (2) the order seeks performance of remedial acts to prevent


potential future harm and obtain compliance with law.  See  In re Commonwealth Oil Ref. Co.,


805 F.2d 1175, 1186-88 (5th Cir. 1986); Penn Terra Ltd. v. Dep’t  of Envtl. Resources, 733 F.2d


267, 275-78 (3d Cir. 1984); United States v. ILCO, Inc., 48 B.R. 1016, 1022-23 (N.D. Ala.


1985).   The United States’ Supplemental Proof of Claim identifies numerous injunctive


obligations to comply with work requirements arising under orders of courts, administrative


orders, and other environmental regulatory requirements that are plainly not money judgments. 


Therefore, Asarco must continue to comply with these requirements during the bankruptcy case. 


See Supplemental Proof of Claim ¶ 61.  







16/   With respect to properties owned by the Debtors, environmental liabilities may also “spring
anew” based on post-confirmation ownership of properties.  See In re CMC Heartland Partners,
966 F.2d 1143 (7th Cir. 1992) (where a reorganized company continues to own contaminated
property post-bankruptcy, CERCLA claims arise anew based on post-bankruptcy ownership).


17/   A “claim” is defined under 11 U.S.C. § 101(5) as:


(A) right to payment, whether or not such right is reduced to judgment, liquidated,
unliquidated, fixed, contingent, matured, unmatured, disputed, undisputed, legal,
equitable, secured, or unsecured; or
(B) right to an equitable remedy for breach of performance if such breach gives
rise to a right to payment, whether or not such right to an equitable remedy is
reduced to judgment, fixed, contingent, matured, unmatured, disputed,
undisputed, secured, or unsecured; (Emphasis added.)
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When a Plan of Reorganization is confirmed in these cases, the Reorganized Debtors will


still need to comply with these injunctive obligations and work requirements.  The legal issue


then will not be a stay/police or regulatory exception issue but will be whether such obligations


are dischargeable monetary claims within the Code’s definition of “claim”or non-dischargeable


equitable remedies.16/  This issue is governed by the statutory language of Section 101(5), which


specifically refers to “equitable remedies” and makes clear that the key question on the issue of


when an equitable remedy is a dischargeable claim is whether a breach of the equitable remedy


gives rise to a right to pay money instead of complying.17/  Since a polluter does not have the


right to pay money and refuse to deal with ongoing releases of its hazardous wastes threatening


public health and safety, such injunctive obligations are not dischargeable claims.


In the Fifth Circuit, the leading case on the dischargeability of equitable remedies in


bankruptcy is In re Davis, 3 F.3d 113 (5th Cir. 1993).   Davis involved a state court fraud


judgment in a dispute among stockholders.  The state court judgment provided for remedies of


resulting trust, partition, in kind, deed reformation, appointment of a receiver, and dissolution of







18/   Ohio v. Kovacs, 469 U.S. 274 (1985), is not to the contrary.  Ohio v. Kovacs involved a 
State that had converted its right to an injunction into a money judgment by seeking money from
a debtor.  At the State’s request, a receiver had divested the individual debtor from its assets that
could be used to perform a cleanup.   The Court thus found the State held a dischargeable
monetary claim but clearly stated that: “we do not address what the legal consequences would
have been had Kovacs taken bankruptcy before a receiver had been appointed and a trustee had
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a partnership.  Davis filed for bankruptcy and contended that these remedies were dischargeable


debts because if he failed to perform, he could be held liable for an award of money damages.


The Fifth Circuit disagreed.  Citing an environmental case (Chateaugay), the Fifth Circuit held:


The ability of a debtor to choose between performance and
damages in some cases is not the same as a debtor’s liability for
money damages for failing to satisfy an equitable obligation.  See
In re Chateaugay Corp., 994 F.2d 997, 1007-08 (2d Cir. 1991). 
While section 101(5)(B) encourages creditors to select money
damages from among alternative remedies, it does not require
creditors entitled to an equitable remedy to select a suboptimal
remedy of money damages.


3 F.3d at 116 (emphasis added).   The Court then held that payment of money was not an


adequate alternative to compliance with these remedies, analogizing them to injunctions to


prevent future wrongs.   The environmental case on which the Fifth Circuit relied, held that


“[EPA] has no authority to accept a payment from a responsible party as an alternative to


continued pollution.  Thus, a cleanup order that accomplishes the dual objectives of removing


accumulated wastes and stopping or ameliorating ongoing pollution emanating from such wastes


is not a dischargeable claim.”  In re Chateaugay Corp., 944 F.2d 997, 1008 (2d Cir. 1991).  See


also In re Torwico Electronics, Inc., 8 F.3d 146, 151 (3d Cir. 1993) (order was not a


dischargeable claim because State sought cleanup rather than money and the release of


hazardous wastes was “threatened and ongoing,” and was “an attempt to prevent additional


damage”).18/







been designated with the usual duties of a bankruptcy trustee.”  Id. at 284.


19/   Non-bankruptcy law includes both and state and federal law.  Grogan v. Garner, 498 U.S.
279, 284 n.9 (1991).
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C.      Environmental Liabilities Should Be Estimated Based on the Legal Rules          
          Which Govern CERCLA Liability,  Including Joint and Several Liability


In the Fifth Circuit, a bankruptcy court estimating a claim “is bound by legal rules which


govern the ultimate value of the claim.”  In re Brints Cotton Marketing, Inc., 737 F.2d 1338,


1341 (5th Cir. 1984) (quoting 3 Collier, Bankruptcy ¶ 502.03, at 502-77 (15th ed. 1983)).  As


discussed in Part I of this Brief, the legal rules governing CERCLA provide for joint and several


liability unless a defendant can establish a divisibility defense.


 The Supreme Court has also very recently restated this well settled rule that bankruptcy


courts must look to non-bankruptcy law in evaluating claims in bankruptcy.19/   In Travelers


Casualty & Surety Co. v. Pacific Gas and Electric Co., 127 S. Ct. 1199 (2007), the Court


considered a proof of claim by a surety bondholder for contractual attorney’s fees for litigating


issues of bankruptcy law.  Following the language of the Bankruptcy Code, 11 U.S.C. § 502(b),


the Supreme Court held that bankruptcy courts “shall allow” claims except to the extent that one


of the nine enumerated exceptions in Section 502(b) is found to apply.  The only exception that


was relevant was whether the claim was “unenforceable against the debtor . . . under any


agreement or applicable law.”  127 S. Ct. at 1204 (citing 11 U.S.C. § 502(b)(1)).   The Court


explained that this provision follows what has “long [been] recognized,” that non-bankruptcy


law governs the substance of claims, subject to any contrary provisions of the Bankruptcy Code. 


127 S. Ct. at 1205.  Since the claim for attorney’s fees was valid under non-bankruptcy law, and







20/   See also Raleigh v. Illinois Dep’t of Revenue, 530 U.S. 15, 20, 24-25 (2000) (“Bankruptcy
courts are not authorized in the name of equity to make wholesale substitution of underlying law
controlling the validity of creditors' entitlements, but are limited to what the Bankruptcy Code
itself provides.”);  Butner v. United States, 440 U.S. 48, 55 (1979) (interests should be not
treated differently in bankruptcy than outside of bankruptcy in order to reduce uncertainty,
discourage forum shipping, and prevent windfalls by the happenstance of bankruptcy); Vanston
Bondholders Protective Committee v. Green, 329 U.S. 156, 161 (1946) (“What claims of
creditors are valid . . . is a question, which in the absence of overruling [bankruptcy] law, is to be
determined by reference to [non-bankruptcy] law.”).


21/   The same is true for estimation under 11 U.S.C. § 502(c).  Section 502(c) provides for
estimation “for purposes of allowance under this section,” i.e., under Section 502.  Estimation
must therefore be based on a determination of the likelihood that a claim is unenforceable under
Section 502(b)(1) under non-bankruptcy law.  See  In re Brints Cotton Marketing, Inc., 737 F.2d
1338, 1341 (5th Cir. 1984).  
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nothing in the Code disallowed it, the Court vacated the disallowance of the proof of claim.20/


Following the Supreme Court’s reasoning in Travelers, the Governments’ claims for joint


and several liability cannot be disallowed unless they are unenforceable against the debtor under


non-bankruptcy law.  A joint and several claim that is valid under CERCLA therefore must be


allowed since there is nothing in the Code providing for its disallowance.21/


This result is consistent with the ruling of the only Court squarely addressing the issue of


joint and several claims under environmental laws in bankruptcy proofs of claim.  In In re


National Gypsum Co., 139 B.R. 397, 414-15 (N.D. Tex. 1992), the Court held that CERCLA


claims must be estimated under the usual rules under CERCLA governing joint and several


liability and divisibility.  See also In re Ford, 125 B.R. 735, 738 (E.D. Tex. 1991) (bank entitled


to joint and several liability in bankruptcy), aff’d, 967 F.2d 1047 (5th Cir. 1992).


Joint and several liability is a critical component of CERCLA liability, particularly


because it encourages responsible parties to settle their environmental liabilities rather than


taking them all to trial.  If the Government is forced to litigate every issue that smart lawyers can
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think of in order to hold responsible parties liable under CERCLA, voluntary cleanups and


payments through settlement would be significantly reduced and the Government and courts


would be inundated with CERCLA litigation.  Public health and safety would suffer.


These dangers are of particular concern in bankruptcy cases.  Outside of bankruptcy, the


Government has chosen to bring its environmental complaint.  In bankruptcy, it is the Debtor


through a mandatory Bar Date Order that forces the Government to come forward with a Proof


of Claim covering multiple sites in various stages of investigation and administration.  This


circumstance makes it even more important for joint and several liability to apply in bankruptcy


as an incentive to early settlement instead of litigation.  Without the risk of the application of


joint and several liability, as would apply outside of bankruptcy, debtors would lack adequate


incentive to settle valid CERCLA liabilities in bankruptcy.


It would therefore be serious legal error for this Court to “allocate” Debtors’ liability and


disallow the Governments’ claims for joint and several liability that are valid under CERCLA.  


Respectfully submitted,


MATTHEW J. MCKEOWN 
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  The following have authorized the United States and the California Environmental1


Agencies to inform the Court that they share in the views set forth in this response to Debtors’
Objections: the Florida Department of Environmental Protection, Illinois, the Commonwealth of
Massachusetts, Michigan, the New Jersey Department of Environmental Protection, New York
and the Texas Commission on Environmental Quality.


MEMORANDUM OF LAW OF THE UNITED STATES OF AMERICA AND THE
CALIFORNIA ENVIRONMENTAL AGENCIES IN OPPOSITION TO DEBTORS’
OBJECTIONS TO PROOFS OF CLAIM ON ISSUE OF CLASSIFICATION OF
ENVIRONMENTAL INJUNCTIVE RELIEF OBLIGATIONS AS DISCHARGEABLE
“CLAIMS” UNDER THE BANKRUPTCY CODE 


The United States of America (“United States”), acting on behalf of the Environmental


Protection Agency (the “EPA”), by its attorney Preet Bharara, United States Attorney for the


Southern District of New York, and the California State Water Resources Control Board (the


“State Board”), the California Regional Water Quality Control Board, Los Angeles Region (“Los


Angeles Regional Board”) (collectively, the “Water Boards”), and the California Department of


Toxic Substances Control (“DTSC”) (collectively, the “California Environmental Agencies”),


respectfully submit this memorandum of law in opposition to the Debtors’ Objection Pursuant to


Rule 502 of the Bankruptcy Code to Certain Claims of the United States of America, Debtors’


Objection Pursuant to Rule 502 of the Bankruptcy Code to Certain Claims of the California State


Water Resources Control Board, Debtors’ Objection Pursuant to Rule 502 of the Bankruptcy


Code to Certain Claims of the California Regional Water Quality Board, and Debtors’ Objection


Pursuant to Rule 502 of the Bankruptcy Code to Certain Claims of the California Department of


Toxic Substances Control Board (collectively, “Debtors’ Objections”).1


PRELIMINARY STATEMENT


Debtors’ Objections are an improper effort to preemptively impair the enforcement


authority of the United States and the California Environmental Agencies under federal and state


environmental laws designed to protect human health and safety.  Debtors may not, in the guise


of these self-styled “objections” to proofs of claim, obtain an order effectively enjoining the
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United States and the California Environmental Agencies from requiring debtors to comply with


their legal obligation to clean up hazardous waste which they, or their corporate predecessors,


released into the environment and which currently poses a threat to human health and safety. 


Such injunctive obligations are not subject to discharge in bankruptcy.  


As an initial matter, Debtors’ Objections are not yet ripe for adjudication, and likely


never will become ripe.  According to the Debtors’ Disclosure Statement, almost all of the


Debtors that are the subject of these Objections will be liquidating, with their properties and


assets placed into a disbursement trust that will be liquidated for the benefit of general unsecured


creditors.  Liquidating entities are not entitled to discharge under section 1141 of the Bankruptcy


Code, however.  Accordingly, as to these Debtors, any decision on their Objections would


constitute nothing more than an advisory opinion.  


Moreover, the United States and the California Environmental have not yet taken any


enforcement action against these debtors — or, for that matter, taken any steps to secure


Debtors’ compliance with their injunctive obligations — nor is it a foregone conclusion that such


actions will be taken.  Indeed, Debtors’ sweeping “Objections” would encompass third party


sites that are not included on any of the challenged proofs of claim, for which liability


determinations have not been made, nor the necessary relief selected.  In such circumstances,


CERCLA jurisdictionally bars this Court from conducting the type of preenforcement review


sought by the Debtors.  And as  the Court may never be called upon to resolve the


dischargeability of these unknown and speculative injunctive obligations, the issues presented in


the Objections are not ripe for judicial resolution.   


As to the merits of Debtors’ Objections, Debtors incorrectly assert that the injunctive


obligations imposed by these sovereigns in furtherance of the protection of human health and


safety can be transformed into monetary claims at the discretion of debtors and discharged in
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bankruptcy.  That is not the law.  Debtors’ equation of monetary claims with injunctive


obligations directly conflicts with the Second Circuit’s decision in In re Chateaugay Corp., 944


F.2d 997 (2d Cir. 1991), which draws a clear distinction between monetary claims, which are


dischargeable, and injunctive obligations to address ongoing pollution, which are not.  Debtors’


argument that its liability for injunctive obligations should be limited solely to property that it


owns and operates is utterly unsupportable.  Polluters cannot evade their legal obligations merely


by hanging a price tag on compliance with administrative orders and judicial decrees.  Such a


contention has been rejected by the Second Circuit in Chateaugay, as well as by the Third,


Fourth, Fifth and Seventh Circuits.  In sum, the law is clear that injunctive obligations to remedy


ongoing pollution are not “claims” dischargeable in bankruptcy.


BACKGROUND


On January 6, 2009, Debtors commenced these Chapter 11 cases by filing voluntary


petitions for relief under 11 U.S.C. § 101 et seq. (the “Code”).  Debtors continue to manage their


properties and operate their businesses as debtors-in-possession pursuant to Sections 1107(a) and


1108 of the Bankruptcy Code, 11 U.S.C. §§ 1107(a), 1108.


I. THE PROOFS OF CLAIM


On or around July 6, 2009, the United States filed proofs of claim concerning


environmental liabilities of nine Debtors in this jointly administered case: Debtors Equistar


Chemicals, LP (“Equistar”); Houston Refining, LP; PH Burbank Holdings, Inc. (“PH Burbank”);


Walter Kidde & Company, Inc. (“Walter Kidde”); Millenium Specialty Chemicals, Inc.;


Millenium Petrochemicals, Inc.; Millenium Holdings, LLC (“Millenium Holdings”); MHC, Inc.


(“MHC”); and Lyondell Chemical Company (“Lyondell”).  See Affidavit of Deborah W. Kryak,







  The United States filed an amended proof of claim for Millennium Petrochemicals, Inc.2


on August 28, 2009. 


  Exhibit 14 is incorrectly listed in the Kryak Affidavit as a Proof of Claim of the Los3


Angeles Regional Board.
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dated September 3, 2009 (“Kryak Aff.”), Exs. 1-10.   In these proofs of claim, the United States2


asserted general unsecured claims for, inter alia, unreimbursed response costs incurred by the


EPA pursuant to section 107(a) of CERCLA, civil penalties, and natural resources damages and


assessment costs.


On July 6, 2009, the DTSC filed a proof of claim against Debtor MHC, and two proofs of


claim against Debtor Millenium Holdings, with respect to their respective environmental


liabilities at three sites: the Jefferson New Middle School No. 1 Site, the Syntex Site and the


Hillview Porter Site.  See Kryak Aff., Exs. 11-13.  And on or around July 2, 2009, the Water


Boards each filed separate protective proofs of claim against the following eight Debtors with


respect to the Former Weber Aircraft facility located in Burbank, California: Lyondell;


Millenium Holdings; Millennium American Holdings; Millennium Chemicals, Inc.; PH


Burbank; Walter Kidde; MHC; and Lyondell-Equistar Holding Partners.  See id. at ¶ 12 (citing


Exs. 14-29).3


Each of the proofs of claims filed by the United States and the California Environmental


Agencies contains an explicit reservation of rights with respect to Debtors’ injunctive


obligations.  For example, the United States included the following language in each proof of


claim:


The United States is not required to file a proof of claim with
respect to [the debtor’s] injunctive obligation to comply with work
requirements imposed by environmental statutes, regulations, court
orders, administrative orders, or permits, because such obligations
are not claims under 11 U.S.C. § 101(5). [Debtor] and any
reorganized debtor must comply with such mandatory







  With respect to the Jefferson New Middle School Site, the DTSC also filed a proof of4


claim against Debtor Walter Kidde & Company, Inc., notwithstanding that this Debtor was not
named in the administrative order for the Jefferson School Site. 
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requirements.  The United States reserves the right to take future
actions to enforce any such obligations of [Debtor].  While the
United States believes that its position will be upheld by the Court,
the United States has included the aforementioned obligations and
requirements in this Proof of Claim in a protective fashion, to
safeguard against the possibility that [Debtor] will contend that it
does not need to comply with such obligations and requirements,
and the Court finds that it is not required to do so. 


Therefore, a protective contingent claim is filed in the alternative
for such obligations and requirements but only in the event that the
Court finds that such obligations and requirements are
dischargeable claims under 11 U.S.C. § 101(5), rather than
obligations and requirements that any reorganized debtor must
comply with.  Nothing in this Proof of Claim constitutes a waiver
of any rights of the United States or an election of remedies with
respect to such rights and obligations.


Similarly, the DTSC’s proofs of claim each state: “DTSC [] contends that Debtor’s


obligations under a [Consent Order entered into by the Debtor with DTSC or enforcement


orders] are not claims subject to discharge in bankruptcy.”  4


The Water Boards likewise included a reservation of rights in their proofs of claim:


The filing of these Proofs of Claim and Supplemental Statement is
intended to cover any and all “claims” as defined in 11 U.S.C. §
101(5) arising from the Lyondell Debtors’ activities, as a
protective measure related to the obligations of the Lyondell
Debtors and is also intended to cover other obligations, including
injunctive obligations and administrative priority expenses which
are not “claims” as defined in the Bankruptcy Code . . . As such,
the Los Angeles Regional Board [and State Board] reserves the
right to take future actions to enforce obligations of the Lyondell
Debtors pursuant to state and federal laws, including Water Code
sections 13304, 13385 and 13386.  While the Los Angeles
Regional Board [and State Board] believes that this position will
be upheld by a court of competent jurisdiction, the Los Angeles
Regional Board [and State Board] files these Proofs of Claim with
respect to the Lyondell Debtors’ obligations in a protective fashion
with respect to such obligations and requirements should the
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Debtor[s] contend that such obligations are claims under section
101 § 101(5)(A) of the Bankruptcy Code and there is a final court
order upholding that position.


Debtors have ceased performing under existing consent decrees and enforcement orders


at sites they neither own nor operate (“third party sites”), and have indicated they would not


comply with future orders.  Since the commencement of these Chapter 11 proceedings, neither


the United States nor the California Environmental Agencies have initiated any civil suits or


other enforcement actions with respect to the obligations of any Debtor to comply with federal or


state environmental laws at any third party site.


II. THE ENVIRONMENTAL STATUTES


Although Debtors’ papers are styled as Objections to proofs of claim, the Objections seek


broad-ranging declaratory relief that has the potential to implicate an unknown number of third


party sites, including sites that are not included in any of the proofs of claim.  Each of these third


party sites present a unique set of facts, including the extent of contamination at the site, the


status of cleanup efforts, the respective Debtors’ history with respect to such site, the federal or


state involvement in such site, and the statutory regime pursuant to which any administrative


orders, consent decrees or injunctive relief has been, or could be, issued.  With respect to the


latter, Debtors may well be responsible for performing injunctive obligations at third party sites


pursuant to a variety of different statutory and regulatory regimes, including but not limited to


the Resources Conservation and Recovery Act, the Clean Water Act, the Clean Air Act, the


California Hazardous Waste Control Law, the California Porter Cologne Water Quality Act and


other federal and state environmental laws.  It would be impossible to do any kind of in depth


analysis of each of these statutes as they pertain to each third party site potentially effected by


the Objection.  Accordingly, this background section limits its discussion to the specific sites and
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statutes that are explicitly referenced in the challenged proofs of claim. 


A. CERCLA


Congress enacted the Comprehensive Environmental Response, Compensation and


Liability Act of 1980 (“CERCLA”), 42 U.S.C. § 9601 et seq., as a response to the serious


environmental and health dangers posed by property contaminated by hazardous substances. 


United States v. Bestfoods, 524 U.S. 51, 55 (1998).  CERCLA “grants the President broad power


to command government agencies and private parties to clean up hazardous-waste sites.”  Key


Tronic Corp. v. United States, 511 U.S. 809, 814 (1994).  Pursuant to CERCLA section 105(a),


42 U.S.C. § 9605(a), the EPA promulgates the National Priorities List (“NPL”), which identifies


the most serious hazardous waste sites identified for possible long-term remedial action.  See


40 C.F.R. Pt. 300, app. B.  For sites on the NPL, the EPA performs detailed studies — each of


which is called a remedial investigation and feasibility study (“RI/FS”) — to ascertain the full


extent of the contamination and to explore and evaluate remedial alternatives.  See 40 C.F.R.


300.430(f).  Following the conclusion of these studies, and a public input process, the EPA


selects a remedial action to be implemented at the site, as documented in a Record of Decision


(“ROD”).  See 42 U.S.C. § 9617; 40 C.F.R. 300.430(a)(2).  


Hazardous sites may be divided into phases or “Operable Units,” with certain remedial


actions selected for each Operable Unit as an incremental step toward comprehensively


addressing the site problems.  See 40 C.F.R. 300.430(a)(ii)(A)-(B).  The EPA may also approve


“interim” remedial action consisting of initial measures that are expected to advance the cleanup


process and can be implemented while the remedial investigation and feasibility study is being


completed and a final ROD issued, in which case the interim measure may become part of the


final remedial action at the site.  Id.; see also 55 Fed. Reg. 866, 8703 (1990) (preamble to the


National Oil and Hazardous Substance Pollution Contingency Plan). 
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In addition to broad response authority, CERCLA creates broad liability, reflecting the


principle that those responsible for creating hazardous conditions should bear the burden of


cleanup.  See B.F. Goodrich Co. v. Murtha, 958 F.2d 1192, 1198 (2d Cir. 1992).  CERCLA


identifies four categories of liable parties or “covered persons”— sometimes referred to as


“potentially responsible parties” or “PRPs” — associated with the release or threatened release


of hazardous substances.  42 U.S.C. § 9607(a).  Those entities are: (1) owners and operators of


facilities at which hazardous substances are located; (2) past owners and operators of such


facilities at the time hazardous substances were disposed; (3) persons who arranged for disposal


or treatment of hazardous substances; and (4) certain transporters of hazardous substances to the


site.  42 U.S.C. § 9607(a)(1)-(4).


CERCLA contains several distinct enforcement provisions.  For instance, section 106 of


CERCLA authorizes the EPA to seek injunctive relief or issue administrative orders to abate “an


actual or threatened release of a hazardous substance from a facility” where there “may be an


imminent and substantial endangerment to the public health or welfare or the environment.”  42


U.S.C. § 9606(a).  Separate provisions of CERCLA authorize the EPA itself to undertake


response actions designed to remove hazardous substances and provide appropriate remediation,


using the Hazardous Substance Superfund.  See 42 U.S.C. 9604; see also Bestfoods, 524 U.S. at


55.  The United States is authorized to recover its response costs from PRPs through a cost


recovery action under section 107(a) of CERCLA.  See 42 U.S.C. 9607(a).  The injunctive relief


and monetary recovery provisions of CERCLA are distinct remedies.  Cf. State of New York v.


Shore Realty Corp., 759 F.2d 1032, 1049 (2d Cir. 1985) (“The standard for seeking abatement


under section [106] is more narrow than the standard of liability under section [107].”).


B.  California’s Hazardous Substances Account Act 


California’s counterpart to CERCLA is the Hazardous Substances Account Act







  California Health and Safety Code section 25355.5(a)(1)(B) authorizes the DTSC to5


issue administrative orders establishing a schedule for removing or remediating a release of a
hazardous substance at a site, or for correcting the conditions that threaten the release of a
hazardous substance.  An order under this section of the California Health and Safety Code
includes dates by which necessary corrective measures are to be taken to remove the threat of a
release, or the dates by which the nature and extent of a release shall be determined, the site
adequately characterized, a remedial action plan prepared and submitted to the DTSC for
approval, and a removal or remedial action plan completed.   


  California Health and Safety Code section 25355.5(a)(1)(C) authorizes the DTSC to6


enter into an enforceable agreement with a PRP for a site that requires the party to take necessary
corrective action to remove the threat of the release, or to determine the nature and extent of the
release and adequately characterize the site, prepare a remedial action plan, and complete the
necessary removal or remedial actions, as required under the approved remedial action plan.


  California Health and Safety Code section 25358.3(a) authorizes the DTSC to issue7


orders when it determines that there may be an imminent or substantial endangerment to the
public health or welfare or to the environment because of the release, or threatened release, of a
hazardous substance.
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(“HSAA”), Cal. Health & Safety Code §§ 25300 et seq.  Like its federal counterpart, the HSAA


establishes a comprehensive program for the cleanup of hazardous substances that have been


released or threatened to be released into the environment.  The HSAA expressly adopts the


same definitions as used in CERCLA, including its definition of “liable parties.”   See Cal.


Health & Safety Code § 25310 (provides that with certain exceptions, the definitions contained


in 42 U.S.C. § 9601 shall apply to the HSAA); id. § 25323.5.  


Just as CERCLA provides the federal EPA with distinct enforcement provisions, the


HSAA does the same for the DTSC.  For example, under the HSAA, the DTSC has the authority


to issue administrative cleanup orders to responsible parties under sections 25355.5(a)(1)(B)5


and (C) , as well as under section 25358.3(a)(1).   Indeed, administrative cleanup orders issued6 7


by the DTSC require that the named respondents undertake the injunctive measures consistent


with the requirements of CERCLA and the National Contingency Plan, 40 C.F.R. Part 300. 


Like CERCLA, the HSAA also authorizes the DTSC to undertake response actions


designed to remove hazardous substances and provide appropriate remediation, using the state
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funds appropriated by the Legislature.  See, e.g., Cal. Health & Safety Code §§ 25355.5(b) and 


25358.3 (a)(2).  And, like the regulatory scheme available to the federal EPA, the DTSC is


authorized under the HSAA to recover its response costs from PRPs.  Cal. Health & Safety Code


§ 25360.  In addition, the DTSC may seek cost recovery under Section 107(a) of CERCLA.  See


42 U.S.C. § 9607(a).


  Further, the HSAA give the DTSC authority to pursue injunctive relief against


responsible parties through judicial proceedings.  See e.g., Cal. Health & Safety Code §


25358.3(a)(3) (injunctive relief where imminent or substantial endangerment to the public health


and safety or to the environment from release or threatened release of a hazardous substance)


and § 25358.3(f) (failure to comply with order under HSC §§ 253555.5 or 25358.3(a)(1)).  As


with CERCLA, the injunctive relief and the monetary recovery provisions of the HSAA are


distinct remedies.  Polluters do not get to select which remedy they prefer.


C.  California’s Porter-Cologne Water Quality Control Act


The Los Angeles Regional Board is one of nine regional boards established by


California’s Porter-Cologne Water Quality Control Act (“Porter-Cologne Act”), Cal. Wat. Code


§§ 13000 et seq., to regulate water quality.  Along with  the California State Water Resources


Control Board (“State Board”), the Los Angeles Regional Board is the principal state agency


with primary responsibility for the coordination and control of water quality within the Los


Angeles region.  


Pursuant to its authority under the Porter-Cologne Act, the Los Angeles Regional Board


can seek injunctive relief by requiring investigation, assessment, cleanup, and monitoring of sites


with unauthorized releases of pollutants to soils, surface water, and groundwater.  Such sites


include sites with pollution from recent or historical surface spills, subsurface releases, and all


other unauthorized discharges that pollute or threaten to pollute surface or groundwater.  The







-11-


Porter-Cologne Act echoes CERCLA’s broad liability principle that those responsible for


causing or contributing to hazardous conditions should bear the burden of investigation and


cleanup.  


Pursuant to California Water Code section 13267(a), the Los Angeles Regional Board


may investigate the quality of any waters of the state within its region.  In doing so, the Los


Angeles Regional Board may require technical or monitoring reports from any person who has


discharged, discharges, or is suspected of having discharged or discharging, or who proposes to


discharge waste (hereafter “discharger”). Cal. Wat. Code § 13267(b)(1).  Responsible


dischargers may include past and current owners and operators.  Similar to the EPA’s RI/FS


studies, the primary purpose of requiring technical reports is to gather information about the site


and the discharger in order to ascertain the full extent of the contamination and to explore and


evaluate cleanup alternatives.  Technical reports can include, but are not limited to, preliminary


site assessments and soil and water investigations. 


Once the Los Angeles Regional Board has concluded that a discharge or threatened


discharge of waste has occurred, it may issue a “cleanup and abatement” order (“CAO”)


pursuant to California Water Code section 13304.  Section 13304(a) states in regards to the


issuance of CAOs, “any person who has . . . discharged into the waters of the state and creates,


or threatens to create, a condition of pollution or nuisance . . . shall upon order of the regional


board, cleanup the waste or abate the effects of the waste . . . .”  This section authorizes the Los


Angeles Regional Board to require complete cleanup of all waste discharged and restoration of


affected water to background conditions.  A CAO may be issued to past and current owners and


operators.  Similar to other environmental agencies, however, the Los Angeles Regional Board


has prosecutorial discretion to decide whether and when to issue a CAO in the first instance. 


Therefore, while California Water Code section 13304(b)(1), like CERCLA, does allow the Los







  In their Objections, Debtors also cite to the Chemplex Site as a third party site for8


which the United States has reserved its rights to seek enforcement of Debtors’ injunctive
obligations.  See Memorandum in Support of Debtors’ Objection to Proofs of Claim Filed by the
United States of America and California Government Agencies on Issue of Classification of
Environmental Injunctive Relief Obligations as Dischargeable “Claims” Under the Bankruptcy
Code (“Mem. of Law”) at 11, 13.  Yet Equistar currently operates a polyethylene plant and
surrounding property at that site.  See Kryak Aff., Ex. 1.  On February 6, 1995, United States
District Court for the Southern District of Iowa in United States v. ACC Chemical Company et
al., Civil Action No. 91-10096, entered two consent decrees which provide, inter alia, for access
to that portion of the Chemplex Site for purposes of implementing the terms of the consent
decrees.  Id.  As operator of the polyethylene plant and surrounding property, Equistar is bound
by the access easement, land use restrictions, and restrictive covenant provisions in the consent
decrees.  Id.  Debtors do not currently have any remediation obligations at this site, and Debtors
have made no showing as to how complying with the easement or land use provisions of these
Consent Decrees has in any way burdened the estate.  In any event, since Equistar’s obligations
at the Chemplex Site relate to property that it operates, it falls outside the scope of the
Objections.  
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Angeles Regional Board to perform cleanup, abatement, or remedial work itself and seek


reimbursement from a responsible discharger, such a provision only applies if the Los Angeles


Regional Board elects to and actually performs the remedial work instead of relying on its police


powers under section 13304(a) to require the present or past owner or operator to perform the


cleanup. 


III.  THE FEDERAL SITES


In two of its eight proofs of claim — the proofs of claim filed with respect to Millennium


Holdings and Lyondell — the United States specifically invokes its reservation of rights with


respect to two sites that are not currently owned or operated by Debtors — the Kalamazoo Site,


the majority of which is not owned or operated by the Debtors, and the French Limited Site.   8


A.  The Kalamazoo Site


The United States Proof of Claim filed against Millennium Holdings states that the Allied


Paper, Inc./Portage Creek/Kalamazoo River Superfund Site (the “Kalamazoo Site”) is located in


Kalamazoo and Allegan Counties, Michigan.  See Kryak Aff., Ex. 7 (“Millennium Holdings


POC”) at ¶ 26.  The Kalamazoo Site is included on the National Priorities List, which, as noted
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above, is the EPA’s list of the most serious hazardous waste sites identified for possible long-


term remedial action.  See 55 Fed. Reg. 35502.  The Kalamazoo Site includes former paper mills


and landfills, as well as portions of the Kalamazoo River and Portage Creek, a tributary of the


Kalamazoo River.  Millennium Holdings POC at ¶ 26.  These areas are divided into five


“operable units” (or “OUs”), known collectively as operable units (“OUs”) and individually as


“OU1” through “OU5:” (a) OU1, the Allied Paper Landfill; (b) OU2, the Willow Boulevard/A-


Site Landfill; (c) OU3, the King Highway Landfill; (d) OU4, the 12th Street Landfill; and (e)


OU5, the Kalamazoo River and Portage Creek sediments, banks and impoudments.  In addition,


a number of former Allied Paper mills exist along the Kalamazoo River (the “Associated Mill


Properties”).  Id. at ¶ 27. 


Millennium Holdings is a corporate successor of Allied Paper Corporation (“Allied”),


which owned and operated a number of paper mills at and in the vicinity of the Kalamazoo Site. 


Id. at ¶ 28.  During its operations, Allied disposed of PCB-contaminated wastes in lagoons,


landfills, and other disposal areas located at OU1, which is currently Debtor-owned, and at OU2,


which Allied sold to Georgia Pacific, LLC (“GP”) in 1975.  Id.  at ¶ 29.  Allied also discharged


PCB-contaminated wastes directly into Portage Creek and the City of Kalamazoo wastewater


treatment facility.  Id.


During its operations, Allied disposed of PCB-contaminated wastes in lagoons, landfills,


and other disposal areas located at OU1, which Millennium Holdings still owns, and at OU2,


which Allied sold to Georgia Pacific, LLC in 1975.  Id.  at ¶ 29.  Allied also discharged PCB-


contaminated wastes directly into Portage Creek and the City of Kalamazoo wastewater


treatment facility.  Id. 


PCBs have been, and continue to be, released into waterways, surface water, soils, and


sediments at the Kalamazoo Site.  Id. at ¶ 30.  The EPA estimates that PCB disposal areas at the







  EPA contends that discovery would also reveal that there has been post-petition9


releases of PCBs from seeps and surface water runoff at OU1, a Debtor-owned property, that is
currently leading to further contamination of OU5.
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Kalamazoo Site, which are located along river banks, contain roughly 8 million cubic yards of


PCB-contaminated waste.  Id.  There are more than 300,000 pounds of PCBs in the sediments


and soils in, or adjacent to, Portage Creek and the Kalamazoo River.  Id.  Data indicate ongoing


contamination to the Kalamazoo River and Portage Creek from surface runoff and seeps in OU2. 


Id.   The EPA is currently investigating whether the Associated Mill Properties are also a source9


of PCB contamination into the Kalamazoo River.  Id. at ¶ 27.


In response to this release and the threat of further releases of hazardous substances at or


from the Kalamazoo Site, the EPA entered into two Administrative Orders on Consent (“AOCs”)


with Millennium Holdings and GP on February 21, 2007. Id. at ¶ 32.  The AOCs require


Millennium Holdings and GP to perform investigative and cleanup work at OUl, OU5, and the


Associated Mill Properties.  Id. at ¶ 32.


The first AOC, In re Allied Paper/Portage Creek/Kalamazoo River Superfund Site (EPA


CERCLA Docket No. V-W-07-c-863), requires Millennium Holdings to complete a time-critical


removal action at OU5 involving excavation of sediment in the Kalamazoo River.  Id. at ¶ 34.  The


second AOC, In re Allied Paper/Portage Creek/Kalamazoo River Superfund Site (EPA


CERCLA Docket No. V-W-07-c-864), requires Millennium Holdings and GP to conduct, inter


alia, a supplemental RI/FS of the Kalamazoo River and a source investigations of the Associated


Mill Properties.  Id. at ¶ 34.


B.  The French Limited Site


The United States Proof of Claim filed against Lyondell states that the French Limited


Superfund Site (the “French Limited Site”) is a former petrochemical waste disposal facility near


Houston, Texas.  Kryak Aff., Ex. 9 (“Lyondell POC”) at ¶ 5.  During and after the Site’s
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operation from 1965 to 1972, waste oils and chemicals leaked from several unlined pits at the


Site and contaminated groundwater, surface water, and soil.  Id.


On March 1, 1990, a Consent Decree related to the French Limited Site was entered in


United States v. French Ltd., Inc., et al., Case No. H-89-2544 (S.D. Tex.).  Id. at ¶ 6.  ARCO


Chemical Company (“ARCO”) was a Settling Defendant under the Consent Decree as a


contributor of waste to the site.  Id.   Lyondell is a successor to ARCO, but does not currently


own property at the French Limited Site.  Id. at ¶ 7.


ARCO had previously arranged for disposal of hazardous substances at the Site, or


arranged for transport of hazardous substances for disposal at the Site.  Id. at ¶ 6.  Accordingly,


pursuant to the Consent Decree, ARCO (now Lyondell) is obligated to perform a remedial action


selected by the EPA in a  Record of Decision (“ROD”) issued on March 24, 1988.  Id. at ¶ 8. 


The selected remedy includes recovery and treatment of contaminated groundwater.  Id. at ¶ 8. 


ARCO, along with the other PRPs, are also required to develop and perform additional remedial


actions, subject to the EPA's approval, in the event the initial remedial action fails to achieve the


remedial action objectives set forth in the ROD.  Id. at ¶ 8.


In approximately 2002, the EPA determined that contaminated groundwater plumes at


the French Limited Site had grown in size, and in approximately 2007, the EPA determined that


natural attenuation would not be effective in achieving remedial action objectives for


groundwater at the Site.  Id. at ¶ 9.  In addition, the EPA identified new contaminants of concern


at the Site.  Id.  In response to the new information, a Supplemental Feasibility Study and a


Constructed Combination Surface/Subsurface Flow Wetlands Treatability Study have begun.  Id. 


An amended ROD is expected later this year.  Id.


IV.  THE CALIFORNIA SITES


Pursuant to its authority under the HSAA, the DTSC issued separate administrative
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cleanup orders to Debtor MHC for a site in Los Angeles, California,  referred to as the Jefferson


New Middle School No. 1 Site, and to HM Holdings, Inc., a predecessor of Millennium


Holdings, for the Syntex Site and Hillview Porter Site, both of which are in Palo Alto,


California.  


Pursuant to its authority under the Porter-Cologne Act, the Los Angeles Regional Board


has issued at least two separate orders to Debtors, including Debtors PH Burbank and Lyondell,


requiring investigation and remediation of ongoing contamination at the Former Weber Aircraft


facility in Burbank, California.


A. The Jefferson New Middle School No.1 Site 


The Jefferson New Middle School No. 1 Site (the “School Site”) consists of


approximately 15 acres of contaminated property that resulted from almost fifty years of


furniture and refrigeration manufacturing operations by Weber Showcase & Fixture Company


and Debtor Walter Kidde, predecessors to Debtor MHC.  See Kryak Aff., Ex. 11 (“DTSC MHC,


POC”) at 4-5. 


The commercial structures were demolished in 1995 in preparation for construction of


the school.  During the demolition phase underground storage tanks (“USTs”) were discovered


and removed.  Id. at 5. Several investigations conducted at the Site have confirmed the presence


of soil and/or groundwater contamination above regulatory levels.  Contaminants detected in the


soil and/or groundwater include, but are not limited to, trichloroethylene (“TCE”) and other


industrial solvents, which were historically released from the property to soil and groundwater


from the operations conducted by Weber, Walter Kidde and their lessees.  Id.


In January 2001, the DTSC issued an administrative Consent Order to, inter alia, MHC,


Inc., pursuant to its authority under California Health and Safety Code sections


25355.5(a)(1)(B), (C) and 58009, for the Jefferson New Middle School Site.  See In the Matter
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of Jefferson New Middle School No. 1, Consent Order 00-01/02 (“School Site Consent Order”),


attached to DTSC MHC, POC at Attachment A.  The School Site Consent Order requires the


parties to that order to, inter alia, implement any appropriate removal actions and complete and


implement a Remedial Action Plan (“RAP”).  See id. 


The DTSC has determined that further action to address the volatile organic compounds


in OU-2 should be included as part of the final Feasibility Study and Remedial Action Plan


(“FS/RAP”) for the Site, which will also include OU-3.  Currently under review by the DTSC is


a remedial investigation conducted by Debtor MHC, Inc., and other responsible parties with


respect to OU-3.  The data reviewed by the DTSC with respect to OU-3 confirms that the


historical releases of TCE at the School Site has impacted the groundwater within OU-3 and that


the TCE contaminated groundwater, has migrated, and continues to migrate, off-site. 


The investigation of the contamination at the School Site continues and a full remedy has


not been selected.  Contaminated groundwater from the property continues to migrate off-site. 


B. The Syntex Site 


The Syntex Site is located in Palo Alto, California, within the Stanford Research Park. 


Debtor Millennium Holdings’ predecessor corporations leased a portion of the Syntex Site and


conducted manufacturing operations there for several years, during which they manufactured


microwave components.  The Syntex Site covers approximately three acres and includes a


27,000-square-foot building, a former chemical storage area, and a former acid neutralization


system which was connected to the sanitary sewer system, as well as the contaminated


groundwater that has migrated off-site.  Residential areas are located approximately 2000 feet


northeast of the Syntex Site.


On October 2, 1990, pursuant to its regulatory authority under the HSAA, the DTSC


unilaterally issued an Imminent or Substantial Endangerment and Remedial Action Order HSA
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90/91-003 for the Syntex Site under the Health and Safety Code sections 25355.(a)(1)(B) and


25358.3 (a).  In the Matter of Syntex Site, Docket No. HSA 90/91-003 (“Syntex Site 1990 IS&E


Order”), attached to Kryak Aff., Ex. 12 (“DTSC MHLLC POC”) at Attachment A.  The DTSC


determined that the actual and/or threatened release of hazardous substances at the Syntex Site


presented an imminent or substantial endangerment to the public health or welfare or to the


environment.  See Syntex Site 1990 IS&E Order, ¶¶ 11-15.  Thus, the DTSC ordered the named


parties to, inter alia, prepare and submit a RI/FS, and develop and implement an approved RAP. 


Id. at ¶¶ 16.1-16.5.4.  


In September 1993, the DTSC approved a RAP that requires groundwater extraction


from two wells and treatment with granular activated carbon at a nearby, offsite facility.  See


DTSC MHLLC POC at 5.  On September 21, 1995, the DTSC amended the Syntex Site 1990


IS&E Order to require the named parties, including Debtor Millennium Holdings’ predecessor


HM Holdings, Inc., to undertake the operation and maintenance of the DTSC approved


groundwater remedy.  Id. at Attachment B.  The most recent reports submitted to the DTSC


substantiate that TCE, the contaminant of concern which continues to be detected most


frequently and at highest concentrations at the Syntex Site, still ranges up to 150 micrograms per


liter, well above the site cleanup goal of 5 micrograms per liter.


C. Hillview Porter Site


The Hillview Porter Site in Palo Alto, California is a regional groundwater plume within


the Stanford Research Park and includes nine (9) sites within the Stanford Research Park


(including the Syntex Site).  The DTSC assumed regulatory oversight for the Hillview Porter


Region Plume in 1985 and began a preliminary investigation to assess the distribution of volatile


organic compounds (“VOCs”) in the groundwater and surface water.  See Kryak Aff., Ex. 12


(“DTSC MHLLC POC”) at 6.  TCE and traces of other VOCs were identified in samples taken
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from the private wells in the Barron Park Neighborhood and Matadero Creek.  In December


1988, the DTSC issued the initial Remedial Action Order (“RAO”) for the Hillview Porter Site


pursuant to its authority under California Health and Safety Code sections 25355.5(a)(1)(B) and


25358.3(a).  The RAO was amended in 1990 to add the responsible parties for the Syntex Site as


parties for the Hillview Porter Site, including Debtor Millennium Holdings.  See DTSC MHLLC


POC at Attachment C.


In December 1994, the DTSC approved a RAP for the Hillview Porter Site.  See DTSC


MHLLC POC at 6.  The RAP included continuation, and supplementation, of groundwater


extraction and treatment systems designed to remove groundwater containing the highest VOC


concentrations from the deeper zones and to control the movement of the groundwater within the


affected zones.  On June 30, 1997, the DTSC further amended the order for the Hillview Porter


Site to require the named parties, including the predecessor of Debtor Millennium Holdings, to


conduct the operation and maintenance of the approved groundwater remedy.


As with the Syntex Site, the Hillview Porter Site is currently in the operation and


maintenance phase.  Based on the most recent sampling report submitted to the DTSC in January


2009, TCE concentrations at the Hillview Porter Site ranged up to 320 micrograms per liter, well


above the site cleanup goal of 5 micrograms per liter.  And, as with the Syntex Site, failure to


continue the groundwater extraction and treatment system at the Hillview Porter Site will result


in spread of contaminated groundwater and undo the cleanup completed to date.


D.   Former Weber Aircraft Site


The Former Weber Aircraft Site is part of an industrialized complex located northeast of


the Bob Hope Airport in Burbank, California.  See Kryak Aff., Ex. 3 (“PH Burbank POC”) at 3.


The site is located within the boundaries of the EPA’s San Fernando Valley Superfund Site.  Id. 


From 1951 to 1989, Weber Aircraft Corp. (“Weber”), a division of Debtor Walter Kidde,







    Background information regarding the San Fernando Valley Superfund Site and the10


Former Weber Aircraft Site can be found at the EPA’s website:
http://yosemite.epa.gov/r9/sfund/r9sfdocw.nsf/ce6c60ee7382a473882571af007af70d/a7dbbd3ed
aaf5cd788257007005e945f!OpenDocument#threats.
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manufactured parts for commercial and military aircrafts on the site.  Manufacturing operations


conducted by Weber included metal plating, machining, metal stripping, painting, degreasing,


and panel assembly work.  See Kryak Aff., Ex. 25 at 2.  In these operations, Weber utilized


various hazardous substances for its metal plating operations and solvents containing VOCs for


metal parts and surface cleaning.  Id.  Several of the solvents used include TCE and


perchloroethylene (“PCE”). See PH Burbank POC at ¶ 9. 


The groundwater basin underlying the San Fernando Valley (the “San Fernando Basin”)


is an important source of drinking water to more than 800,000 residents in the Los Angeles


region.  VOCs were first discovered in a San Fernando Basin drinking water well in or around


1980.   Since then, domestic supply wells operated by the City of Los Angeles, and Burbank10


and Glendale Operable Unit wells pumping groundwater for drinking water purposes have been


impaired by VOC contamination.  Some of the drinking water supply wells in the San Fernando


Basin have also been impacted by heavy metals, such as chromium, which exceed current safe


drinking water standards. 


In two separate orders dated April 9, 2004 and October 2, 2006, the Los Angeles


Regional Board, pursuant to its authority under California Water Code section 13267, required


Debtors PH Burbank and Lyondell to complete subsurface soil and groundwater assessments,


remove or remediate source areas, and monitor groundwater.  See Kryak Aff., Ex. 21 and 22 at


8-9. Resultant subsurface investigations indicate that the soil and/or groundwater are


contaminated with, among other constituents, highly elevated levels of VOCs, chromium,







   In 1992, Weber Aircraft transferred the site to PH Burbank.  As part of that transfer,11


PH Burbank assumed all of Weber’s environmental liabilities in connection with the site.  See
PH Burbank POC at ¶ 8.  In addition, Debtors indicate that Millenium Holdings additionally
assumed responsibility with respect to the Order dated April 9, 2004.  See Kryak Aff. ¶ 12; Ex.
20 at 8-9; Ex. 33.
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hexavalent chromium, PCE, and TCE.   11


The Los Angeles Regional Board believes that groundwater contamination has migrated


offsite and has co-mingled with other offsite plumes.  The lateral and vertical extent of the offsite


plume will be unknown until additional offsite groundwater assessments are done, including the


installation of additional groundwater monitoring wells.


Site remediation activities by Debtors to date have consisted of some source removal,


excavation, and removal of VOC contaminated shallow soil, and soil vapor extraction of VOCs. 


However, these activities have not fully remediated the site and therefore further remediation


activities are needed to abate the ongoing pollution at the site. 


V.  THE PENDING OBJECTIONS


On September 4, 2009, Debtors filed the instant Objections to the United States and the


California Environmental Agencies’ Proofs of Claim.  Debtors’ Objections are focused on the


reservations of right language.  Debtors do not seek an order from this Court disallowing the


protective contingent claims asserted in the Proofs of Claim.  Indeed, the Objections do not seek


to disallow any of the claims asserted in the Proofs of Claim.  Rather, Debtors object to the fact


that the United States and the California Environmental Agencies have asserted that injunctive


obligations under environmental law are non-dischargeable, and that the Government parties


have expressly reserved the right to “take future actions to enforce the obligations of the


Debtors.”  Mem. of Law at 14-15.   
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ARGUMENT


POINT I


THE OBJECTIONS SHOULD BE DENIED AS THE ISSUES RAISED ARE NOT RIPE
FOR RESOLUTION 


The ripeness doctrine serves “to ensure that a dispute has generated injury significant


enough to satisfy the case or controversy requirement of Article III.”  United States v. Fell, 360


F.3d 135, 139 (2d Cir. 2004).  The ripeness doctrine takes into account “the fitness of the issues


for judicial decision and the hardship to the parties of withholding court consideration.” Abbott


Labs. v. Gardner, 387 U.S. 136, 149 (1967).  The ripeness and standing doctrines have a “shared


requirement that the injury be imminent rather than conjectural or hypothetical.”  Brooklyn Legal


Servs. Corp. v. Legal Servs. Corp., 462 F.3d 219, 225 (2d Cir. 2006).


Applying these standards, the Second Circuit has previously held that an action seeking a


declaratory judgment that CERCLA liability had been discharged in bankruptcy was not ripe for


adjudication where the regulatory agency had yet to take any enforcement action against the


debtor.  In re Combustion Equipment Assoc., 838 F.2d 35, 37-39 (2d Cir. 1988).  In Combustion


Equipment, the Second Circuit concluded that, given the “tentative” posture of any EPA


enforcement action, it would be premature to render a decision as to the discharge of future


injunctive obligations that the agency may never even seek to impose.  Id. at 38.  The Second


Circuit further found insufficient hardship in the mere possibility of future CERCLA liability


impeding the debtor’s fresh start.  Id. at 39-40.  Finally, the Court concluded that any hardship


suffered by the debtor should be balanced against “the hardship to the EPA and to the Superfund


system if PRPs can challenge the EPA at so preliminary a stage of investigation into a particular


site.”  Id.; see also id. (“If the EPA is forced to expend its resources on preserving its rights . . .


against any PRP that has recently emerged from bankruptcy, the EPA will have less ability to


pursue its primary mission of cleaning the sites.”).   The Second Circuit took particular note of
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the fact that “Congress has directed the courts to be especially wary of interfering with CERCLA


work . . . in part because toxic waste sites threaten the public health and must be eradicated


quickly.”  Id. 


The issue as to whether any of Debtors’ injunctive obligations are subject to discharge is


similarly too speculative for ripeness purposes.  Neither the United States nor the California


Environmental Agencies have made any efforts to enforce any of the consent decrees or


enforcement orders described in the proofs of claim.  See Clearing House Ass’n, LLC v. Cuomo,


510 F.3d 105, 122-23 (2d Cir. 2007) (holding case not ripe where state attorney general had


threatened, but not yet initiated, an enforcement action), aff’d in part and rev’d in part on other


grounds, Cuomo v. Clearing House Ass’n, 129 S. Ct. 2710 (2009); Marchi v. Bd. of Coop. Educ.


Servs., 173 F.3d 469, 478-79 (2d Cir. 1999) (holding that plaintiff could not show “a sufficiently


real and immediate threat of prosecution exists” where school board had not shown any


indication that it would apply a policy to the conduct in question).  To the contrary, all the


United States and the California Environmental Agencies have done so far is reserve their right


to perhaps bring an enforcement action at some unspecified point in the future.  Yet if neither the


United States nor the California Environmental Agencies decide to pursue an enforcement


action, then there will have been no need for the Court to resolve the issues presented in the


Objections.    


Indeed, for the sites that are not mentioned in the Proofs of Claim, it is not clear whether


there are administrative orders or consent decrees in place, or that the EPA or the California


Environmental Agencies have taken any steps to impose such injunctive obligations upon the


Debtors.  To the contrary, a plain reading of the Objections indicates that it would sweep within


its ambit third party sites for which the EPA and the California Environmental Agencies have yet


to decide whether to take any remediation or removal action, or what such action should be. 
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Moreover, as the Second Circuit emphasized, the burden upon the EPA and the


California Environmental Agencies of defending its rights to bring an enforcement action with


respect to every PRP that files for bankruptcy — even where the EPA and the California


Environmental Agencies have not yet decided to take any enforcement action — would deplete


resources that could be better spent performing their primary functions of protecting the


environment from hazardous wastes.  Accordingly, the Court should deny the Objections as


unripe for adjudication.


POINT II


THE SCHEDULE III DEBTORS INTEND TO LIQUIDATE AND THEREFORE
WOULD NOT BE ENTITLED TO A DISCHARGE OF CLAIMS


 Additionally, Debtors’ Objections are a request for an advisory opinion to the extent they


pertain to the so-called “Schedule III Debtors.”  The Schedule III Debtors are identified in


Exhibit C to Debtors’ proposed Plan of Reorganization, which was filed with the Court on


September 11, 2009.  They include six of the nine Debtors against whom the United States has


filed proofs of claim, including Millennium Holdings, the Debtor with respect to which the


Kalamazoo Proof of Claim was filed; six of the eight Debtors against whom the Water Boards


have filed claims; and both of Debtors against whom the DTSC has filed claims — MHC, Inc.


and Millennium Holdings.  As explained below, the Schedule III Debtors are liquidating and are


therefore not entitled to a discharge of any liability, injunctive or otherwise.  So, the question of


whether the Schedule III Debtors’ injunctive obligations at third party sites are “claims” that


could otherwise be discharged in bankruptcy is irrelevant here, since the Schedule III Debtors


are not entitled to any discharge at all.  There is no actual case or controversy before this Court


as to the Schedule III Debtors’ injunctive liability.


Debtors suggest that the Schedule III Debtors are reorganizing.  Debtors have proposed a


“Joint Chapter 11 Plan of Reorganization,” which they say constitutes “94 distinct chapter 11
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plans, one for each Debtor,” including the Schedule III Debtors.  Disclosure Statement


Accompanying Joint Chapter 11 Plan of Reorganization for the LyondellBasell Debtors, dated


September 11, 2009 [Docket No. 2740] (“Discl. St.”), at  3.  Notwithstanding Debtors’


suggestion that each of Debtors will be reorganizing, the Schedule III Debtors are in fact


liquidating, as referenced in the Disclosure Statement and the proposed Plan of Reorganization. 


For instance, Section 4.17(b) of the proposed Plan states: “Equity Interests in the Schedule III


Debtors shall be transferred . . . to [a] Disbursement Trust and cancelled after the sale of assets


and distribution of proceeds by the Disbursement Trust.”  See Joint Chapter 11 Plan of


Reorganization for the LyondellBasell Debtors, dated September 11, 2009 [Docket No. 2741]


(“Proposed Plan”).  Even more clearly, the Disclosure Statement provides: “The Disbursement


Trust will be established for the sole purpose of liquidating and distributing the assets of the


Schedule III Debtors . . . , with no objective to continue or engage in the conduct of a trade or


business.”  Discl. St. at 64 (emphasis added); see also Proposed Plan § 5.7(c) (same). 


Section 1143(d)(3) of the Bankruptcy Code provides:


The confirmation of a plan does not discharge a debtor if--


(A) the plan provides for the liquidation of all or substantially all of the
property of the estate; 


(B) the debtor does not engage in business after consummation of the
plan; and 


(C) the debtor would be denied a discharge under section 727(a) of this
title if the case were a case under chapter 7 of this title.


11 U.S.C.A. § 1141(d)(3).  Section 727(a), in turn, provides: “The court shall grant the debtor a


discharge, unless . . . the debtor is not an individual.”  11 U.S.C. § 727(a).


All three of the criteria specified in section 1143(d)(3) are satisfied here:  the Proposed


Plans would liquidate all or substantially all of the Schedule III Debtors’ estates, the Schedule III
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Debtors will not engage in business after consummation of the Plan, and the Schedule III


Debtors would be denied a discharge under section 727(a) because they are not individuals. 


Accordingly, the Schedule III Debtors are not entitled to a discharge.  See, e.g., In re MCorp


Fin., Inc., 137 B.R. 219, 228 (Bankr. S.D. Tex.) (liquidating corporate debtor is not entitled to a


Chapter 11 discharge), appeal dismissed and remanded on other grounds, 139 B.R. 820 (S.D.


Tex. 1992).


Fundamentally, the issue presented by Debtors’ Objections is one of discharge: The issue


is whether certain injunctive obligations are “claims” and are therefore subject to discharge in


bankruptcy.  See infra at Point II.  Even if the Court’s answer to that question might be yes, it


could have no bearing on the Schedule III Debtors, since they have no right to a discharge in the


first place.  Debtors are merely seeking an advisory opinion — a determination of whether, in


another, hypothetical case (for example, where the Schedule III Debtors were reorganizing to


engage in business after confirmation of the Plan), the Schedule III Debtors’ injunctive liabilities


at third party sites would qualify as “claims” and be eligible for discharge.  As this Court should


decline to issue advisory rulings, it should therefore refrain from opining on whether the


Schedule III Debtors’ injunctive liabilities at third party sites are “claims.”  


POINT III


DEBTORS ARE PRECLUDED FROM CHALLENGING THE EPA’S POSSIBLE
ENFORCEMENT DECISIONS BY SECTION 113(H) OF CERCLA


The Debtors’ Objection seeks to discharge injunctive liability with respect to sites for


which the EPA has yet to initiate an enforcement action pursuant to section 106(a) of CERCLA. 


In addition to the sites listed on the United States Proofs of Claim for which the EPA has issued


administrative orders or has entered into consent decrees with the Debtors, there are potentially


numerous other sites for which the EPA has yet to make any enforcement decisions.  Debtors’
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Objections would encompass sites for which the EPA has yet to have made a determination of


liability, has yet to have chosen a remedy, has yet to issue an administrative order, and has yet to


bring an enforcement action.  The relief sought by the Debtors’ Objections — a determination


that the Debtors’ injunctive obligations for these unknown sites are dischargeable “claims” under


the Bankruptcy Code — creates a direct conflict with section 113(h) of CERCLA.  See 42 U.S.C.


§ 9613(h).  


Section 113(h) provides:


No Federal court shall have jurisdiction . . .  to review any
challenges to removal or remedial action selected under section
9604 of this title, or to review any order issued under section
9606(a) of this title, in any action except one of the following:


(1) An action under section 9607 of this title to recover
response costs or damages or for contribution. 


(2) An action to enforce an order issued under section
9606(a) of this title or to recover a penalty for violation of
such order. 


(3) An action for reimbursement under section 9606(b)(2)
of this title. 


(4) An action under section 9659 of this title (relating to
citizens suits) alleging that the removal or remedial action
taken under section 9604 of this title or secured under
section 9606 of this title was in violation of any
requirement of this chapter. Such an action may not be
brought with regard to a removal where a remedial action is
to be undertaken at the site. 


(5) An action under section 9606 of this title in which the
United States has moved to compel a remedial action. 


42 U.S.C. § 9613(h). 


The five enumerated exceptions all involve efforts to enforce or to recover costs for the


enforcement of CERCLA, and thus Section 113(h) is often termed a ban on “pre-enforcement


review.”  See, e.g., Reardon v. United States, 947 F.2d 1509, 1512 (1st Cir. 1991) (en banc).  For
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actions that fall within its scope but not within one of these exceptions, Section 113(h)


“effectuates a “blunt withdrawal of federal jurisdiction.’”  Oil, Chem. & Atomic Workers Int’l


Union v. Richardson, 214 F.3d 1379, 1382 (D.C. Cir. 2000) (quoting North Shore Gas Co. v.


EPA, 930 F.2d 1239, 1244 (7th Cir. 1991)).


In Section 113(h), Congress carefully constrained the timing of review to allow EPA to


proceed with the selection and implementation of clean-up actions without interference until


such actions are complete or the EPA pursues enforcement action.  Because Debtors seek relief


here that would have the purpose and the effect of interfering with ongoing response actions, the


Court is deprived of jurisdiction over the Objections pursuant to Section 113(h).


 As the plain meaning of the expansive phrase “any challenge to removal or remedial


action selected under [Section 104]” suggests, Section 113(h) applies to any action where the


relief sought would interfere with EPA’s implementation of a CERCLA cleanup.  42 U.S.C. §


9613(h) (emphasis added).  This straightforward interpretation represents the prevailing judicial


reading of this provision.  See, e.g., Broward Gardens Tenants Ass’n v. EPA, 311 F.3d 1066,


1072 (11th Cir. 2002) (“A suit challenges a remedial action within the meaning of 113(h) if it


interferes with the implementation of a CERCLA remedy.”); Costner v. URS Consultants, Inc.,


153 F.3d 667, 675 (8th Cir. 1998) (“A lawsuit may . . . be considered a  ‘challenge’ under


section 113(h) when the relief sought ‘would constitute the kind of interference with the cleanup


plan that Congress sought to avoid or delay by the enactment of Section 113(h).’”); Clinton


County Comm’rs v. EPA, 116 F.3d 1018, 1023 (3d Cir. 1997) (en banc) (“Congress intended to


preclude any judicial involvement in EPA removal and remedial actions until after such actions


are complete.”) cert denied, 522 U.S. 1045 (1998); Schalk v. Reilly, 900 F.2d 1091, 1097 (7th


Cir. 1990) (“[C]hallenges to the procedure employed in selecting a remedy nevertheless impact


the implementation of the remedy and result in the same delays Congress sought to avoid by







-29-


passage of the statute; the statute necessarily bars these challenges.”) cert denied, 498 U.S. 981


(1990).


Indeed, the legislative history demonstrates that Congress intended to prevent litigation


from interfering with the prompt cleanup of hazardous waste sites when it added Section 113(h)


to CERCLA in 1986.  See Oil, Chem. & Atomic Workers Int’l Union v. Pena, 62 F. Supp. 2d 1, 5


(D.D.C.1999) (“It simply cannot be denied that Congress intended to preclude all litigation


which would delay, or worse, halt governmental efforts to clean up hazardous waste sites.”),


aff’d, 214 F.3d 1379 (D.C. Cir. 2000).  For example, while discussing whether the provision


should “preclude judicial review until the total response action is finished if the response action


proceeds in distinct and separate stages,” the Conference Report emphasized: “Any challenge


under this provision to a completed stage of a response action shall not interfere with those


stages of the response action which have not been completed.”  H.R. Conf. Rep. No 99-962, at


224 (1986) (emphasis added), reprinted in 1986 U.S.C.C.A.N. 3276, 3317; cf. H.R. Rep. No.


99-253(V), at 25-26 (1985) (“Without such a provision, responses to releases or threatened


releases of hazardous substances could be unduly delayed, thereby exacerbating the threat of


damage to human health or the environment.”), reprinted in 1986 U.S.C.C.A.N. 3124, 3148-49. 


Similarly, Senator Thurmond, the chairman of the Senate Judiciary Committee, which drafted


Section 113(h), explained:


The timing of review section is intended to be comprehensive. It
covers all lawsuits, under any authority, concerning the actions
that are performed by EPA . . . . .  The section also covers all
issues that could be construed as a challenge to the response, and
limits those challenges to the opportunities specifically set forth in
the section.


132 Cong. Rec. 28,441 (1986).


Debtors’ Objections are a challenge to the EPA’s enforcement activities within the


meaning of section 113(h).  If the Debtors’ Objection succeeds, the resulting discharge of
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“claims” would effectively enjoin the United States from exercising its police and regulatory


authority to issue administrative abatement orders or to bring an enforcement action against any


Debtor under section 106 of CERCLA, potentially before any enforcement action would have


been considered or a remedy selected.  Section 113(h) prohibits just this kind of debtor


interference with EPA’s pre-enforcement activity.


POINT IV


DEBTORS CANNOT EVADE THE REQUIREMENT THAT DISCHARGEABILITY
DETERMINATIONS PROCEED BY ADVERSARY PROCEEDING BY STYLING


THEIR PAPERS AS OBJECTIONS TO PROOFS OF CLAIM


As noted above, it is evident from Debtors’ papers that the relief they seek is a


determination of the dischargeability of their environmental injunctive obligations with respect


to third party sites.  Yet rather than initiating an adversary proceeding, as they are required to do


by the Bankruptcy Code, Debtors clumsily package their request for relief as an “Objection” to


the United States and California Proofs of Claim.  Debtors cannot circumvent the procedural


protections of an adversary proceeding simply by styling their adversary proceeding as an


“Objection.”  


A cursory examination of the papers filed by Debtors reveals that this is not properly


viewed as an objection to a proof of claim as contemplated by section 502 of the Bankruptcy


Code.  Section 502 permits debtors to object to the amount asserted in a proof of claim, and seek


adjudication thereof.  See 11 U.S.C. § 502(b).  Yet the Objections filed in the instant case do not


seek to disallow any portion of the claims filed by the United States or the California


Environmental Agencies.  Rather, Debtors seek a determination by this Court that any


environmental injunctive obligations they may have with respect to third party sites will be


subject to discharge under section 1141 of the Bankruptcy Code.  


Rule 7001 of the Federal Rules of Bankruptcy Procedure, however, establishes that
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proceedings to determine the dischargeability of a debt must proceed by adversary proceeding. 


See Fed. R. Bankr. P. 7001(6).  Objections to proofs of claim, in contrast, are contested matters


that are governed by Rule 9014.  See, e.g., In re Best Payphones, Inc., 2007 WL 203980 (Bankr.


S.D.N.Y. 2007).  The Bankruptcy Code does not give Debtors the option of simply styling their


papers as an objection to a proof of claim in order to evade the procedural protections that are


offered in an adversary proceeding.  


Nor can Debtors rely upon Rule 3007 of the Bankruptcy Code to evade the requirement


that they initiate an adversary proceeding through a complaint.  See Mem. of Law at 2.  Rule


3007 establishes that where “an objection to a claim is joined with a demand for relief of the


kind specified in Rule 7001, it becomes an adversary proceeding.” Fed. R. Bankr. P. 3007.  By


definition, then, where the ONLY relief debtors seek from the Objections is the relief specified


in Rule 7001(6), the instant proceeding should have been initiated as an adversary proceeding.  


See, e.g., In re Danbury Square Assocs., Ltd. P’ship, 153 B.R. 657, 661 (Bankr. S.D.N.Y. 1993)


(ruling that trustee must file a complaint, rather than an objection to a claim, to assert a claim for


equitable subordination); cf. Matter of Village Mobile Homes, Inc., 947 F.2d 1282, 1283 (5th


Cir. 1991) (setting aside judgment where the matter was required to be adjudicated as an


adversary proceeding and was initiated by motion rather than complaint).  


POINT V


DEBTORS’ OBLIGATIONS UNDER FEDERAL AND STATE ENVIRONMENTAL
LAWS TO AMELIORATE ONGOING POLLUTION ARE NOT DISCHARGEABLE


“CLAIMS” UNDER THE BANKRUPTCY CODE


Even if Debtors’ Objections were properly before this Court, Debtors would not be


entitled to the relief they seek.  They mischaracterize injunctive obligations at third party sites as


dischargeable monetary claims.  Debtors seek to repudiate express statutory language and


replace it with a formulation more to their liking — an alleged distinction between on-site versus
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off-site threats to the public health, safety, and the environment.  Debtors’ effort to rewrite the


Bankruptcy Code and environmental laws should be rejected.


A. Environmental Orders That Require Debtors to Ameliorate Ongoing Pollution Are
Not Dischargeable In Bankruptcy


When Congress enacted the current version of the Bankruptcy Code in 1978, it


specifically provided that the concepts of discharge and fresh start, while broad and important,


did have some limitations that were equally important.  One of those limitations was the proviso


that the Code’s concepts of claim and discharge would not apply to certain kinds of equitable


remedies.  More specifically, Congress dictated that, where non-bankruptcy law provides an


equitable remedy for performance and recognizes no alternative right to payment for breach of


performance, the equitable remedy survives bankruptcy.  See 11 U.S.C. § 101(5)(B); In re


Chateaugay Corp., 944 F.2d 997, 1007 (2d Cir. 1991); see also United States v. Apex Oil Co.,


Inc., – F.3d –, 2009 WL 2591545, at *1-2 (7th Cir. Aug. 25, 2009).  Congress thus protected


those with a right to such an equitable remedy by decreeing that they would not be forced to


accept less desirable monetary recoveries.  See In re Udell, 18 F.3d 403, 405, 408-10 (7th Cir.


1994); In re Davis, 3 F.3d 113, 116 (5th Cir. 1993).  Such a protection was necessary lest it be


too easy for parties to evade their equitable obligations under laws passed by Congress and


states, and bankruptcy would become a sanctuary for wrongdoers.  See, e.g., City of New York v.


Exxon Corp., 932 F.2d 1020, 1024 (2d Cir. 1991) (noting the need “to avoid frustrating


‘necessary governmental functions by seeking refuge in bankruptcy court’”) (citation omitted).


A Chapter 11 bankruptcy confirmation order “discharges the debtor from any debt that


arose before the date of such confirmation,” subject to certain exceptions not relevant here. 


11 U.S.C. § 1141(d)(1)(A) (emphasis added).  The resulting discharge “operates as an injunction


against the commencement or continuation of an action, the employment of process, or an act, to


collect, recover or offset any such debt as a personal liability of the debtor.” Id. at § 524(a)(2)
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(emphasis added).  A “debt” means “liability on a claim.”  Id. at § 101(12).  The terms “debt”


and “claim” are coextensive; “[h]ence, a discharge under the Code extinguishes a debtor’s


personal liability on his creditor’s claims.”  Johnson v. Home State Bank, 501 U.S. 78, 84 n.5


(1991).


In turn, section 101(5) defines “claim” as:


(A) right to payment, whether or not such right is reduced to judgment,
liquidated, unliquidated, fixed, contingent, matured, unmatured, disputed,
undisputed, legal, equitable, secured, or unsecured; or


(B) right to an equitable remedy for breach or performance if such breach
gives rise to a right to payment, whether or not such right to an equitable
remedy is reduced to judgment, fixed, contingent, matured, unmatured,
disputed, undisputed, secured, or unsecured . . . .


11 U.S.C. § 101(5).  


Debtors’ Objections incorrectly seek to invoke the protection of the second prong of this


definition, which addresses when a “right to an equitable remedy” falls within the Code’s


definition of “claim.”  The statute provides no definition of terms such as “equitable remedy,”


“breach of performance,” or “right to payment.”  However, in the seminal decision of In re


Chateaugay Corp., 944 F.2d 997 (2d Cir. 1991), the Second Circuit framed the relevant inquiry


as whether “the injunctions, alleged to give rise to dischargeable ‘claims,’ impose a remedy for


performance breach that gives rise to a right of payment.”  Id. at 1007.  Accordingly, the Second


Circuit, in analyzing whether a cleanup injunction issued under CERCLA was dischargeable


under section 101(5), considered whether CERCLA provides the EPA with an alternate right to


payment:


These injunctions . . . frequently combine an obligation as to which
the enforcing agency has an alternative right to payment with an
obligation as to which no such alternative exists.  An injunction
that does no more than impose an obligation entirely as an
alternative to a payment right is dischargeable. . . .  On the other
hand, if the order, no matter how phrased, requires [the debtor] to
take any action that ends or ameliorates current pollution, such an
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order is not a ‘claim.’ 


. . . [I]t is the distinction we believe is made by the “claim”
definition of the Code.  EPA is entitled to seek payment if it elects
to incur cleanup costs itself, but it has no authority to accept a
payment from a responsible party as an alternative to continued
pollution. . . . 


It is true that, if in lieu of such an order, EPA had
undertaken the removal itself and sued for the response
costs, its action would have both removed the accumulated
waste and prevented continued pollution.  But it is only the
first attribute of the order that can be said to remedy a
breach that gives rise to a right to payment.  Since there is
no option to accept payment in lieu of continued pollution,
any order that to any extent ends or ameliorates continued
pollution is not an order for breach of an obligation that
gives rise to a right of payment and is for that reason not a
‘claim.’


Id. at 1008 (emphasis added).  The Second Circuit therefore concluded that a cleanup order


issued under CERCLA “that accomplishes the dual objectives of removing accumulated wastes


and stopping or ameliorating ongoing pollution emanating from such wastes is not a


dischargeable claim.”  Id.  The Second Circuit noted that “most environmental injunctions will


fall on the non-‘claim’ side of the line.”  Id.  


The analysis in Chateaugay should apply with equal force to cleanup orders issued


pursuant to the HSAA and the Water Code, as those statutory schemes are similar to CERCLA.


Whether a particular injunction seeks to ameliorate on-going pollution is a fact-intensive


inquiry.  The fact-intensive nature of the inquiry means that dischargeability cannot be


determined on a categorical basis; rather, the Court must consider each site that could potentially


be affected by Debtors’ Objections individually.  Moreover, these issues certainly cannot be


resolved on the scant record currently before the Court.  Rather, as to those few matters that


might be ripe for adjudication, the parties will require discovery on the extent to which there is


ongoing pollution at various sites.  
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For instance, Debtors note that they have paid contractors to perform their injunctive


obligations at third party sites, including required investigations into contamination at sites such


as Kalamazoo River and the former Weber Aircraft facility.  See Mem. of Law at 6-7; Kryak


Decl. at ¶¶ 9-11.  The EPA and California Environmental Agencies are entitled to discover the


information that Debtors and their contractors possess on contamination at the various sites


included in Debtors’ Objections. 


Moreover, while the Second Circuit concluded that CERCLA sometimes (but not most of


the time) may involve breaches of obligations that give rise to a right to payment, orders under


many other environmental statutes can never meet this test because the statutes involved do not


provide for any right to payment at all.  See, e.g., Apex, 2009 WL 2591545, at *1-2 (section 7003


of the Resource Conservation and Recovery Act, 42 U.S.C. § 6973 (“RCRA”), does not provide


an alternate right to payment).  Yet, Debtors would have this Court determine that all


environmental injunctive obligations at third party sites are claims, even those under statutes that


do not provide any right to payment.  See, e.g., Kryak Aff., Exs 1-10 (EPA explicitly reserves


rights to take actions under RCRA).  Such an argument must be rejected.


Here, Debtors are trying to skirt environmental obligations, such as the Administrative


Order requiring Millennium Holdings to conduct a supplemental RI/FS of the Kalamazoo River


and a source investigation as to the pollution of the Associated Mill Properties.  The EPA and


the California Environmental Agencies are not insisting on a right of payment for these


performances, but that Debtors comply with environmental laws and regulations. 


B. The “Ongoing Pollution” Standard for Cleanup Orders Issued Under CERCLA
Applies to Both Debtor-Owned and Third Party Properties


Debtors concede, as they must, that they must meet their obligations under both federal


and state environmental laws on property owned by Debtors.  Notwithstanding the decision in


Chateaugay, however, Debtors contend that environmental orders and injunctions that require







  Numerous other statements in the decision are of broad reach, and apply equally to12


debtor- and non-debtor-owned sites.  See, e.g., Chateaugay, 944 F.2d at 1008 (“[I]f the order, no
matter how phrased, requires LTV to take any action that ends or ameliorates current pollution,
such an order is not a ‘claim.’”); id. (“Since there is no option to accept payment in lieu of
continued pollution, any order that to any extent ends or ameliorates continued pollution is not
an order for breach of an obligation that gives rise to a right of payment and is for that reason not
a ‘claim.’”).


  And, while Debtors contend that the United States’ reply brief in Chateaugay13


somehow serves to limit the decision to debtor-owned sites, see id. at 28, the law in this Circuit
is not the United States’ brief, but rather the Court’s decision.
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remediation at third party sites are categorically dischargeable under section 101(5).  See Mem.


of Law at 2, 5.  In support of this far-reaching and unsupportable proposition, Debtors argue that


Chateaugay’s reading of section 101(5) of the Bankruptcy Code applies only in the context of


debtor-owned property.  Mem. of Law at 27-31.  However, neither Chateaugay itself nor the


plain language of section 101(5)’s definition of claim — nor, for that matter, anything in the


language of the environmental statutes at issue — would lead to the application of different


standards depending upon the situs of the ongoing pollution.


Contrary to Debtors’ assertions, nowhere in Chateaugay does the Second Circuit restrict


the scope of its injunctive analysis to property owned by a debtor.  While Debtors cite certain


statements in Chateaugay that make reference to the fact that the property at issue was owned by


the debtor, see Mem. of Law at 29, nothing in the Second Circuit’s rationale for its decision


turns on this fact.   The Second Circuit’s holding was based upon its readings of section 101(5)12


and CERCLA.  Nothing in those provisions distinguishes between debtor-owned and non-debtor


owned property.  The Second Circuit never cites to anything in the Bankruptcy Code or the


environmental laws that would suggest that its analysis would have been different had the


property in question been owned by a third party.  Nor did the Court at any time explicitly limit


its holding to debtor-owned property.  Had the Second Circuit intended to limit the reach of its


holding in the manner that Debtors suggest, it certainly could have done so.  13







  Debtors cite to FV Steel and Wire Co., 324 B.R. 701 (Bankr. E.D. Wis. 2005), a14


decision in which a bankruptcy court outside the Circuit, and without citing to Chateaugay, drew
a distinction between debtor-owned and non-debtor owned property in deciding whether the
EPA’s enforcement of a consent decree was an attempt to seek enforcement of a money
judgment within the meaning of section 362(b)(4) of the Bankruptcy Code.  Yet the decision
didn’t turn on the fact that the property was not owned by the debtor.  Rather, the court relied
upon the fact that “to the extent that the terms of the Consent Decree were aimed at the
prevention of future harm, i.e., requiring the cleanup of the contaminated soil to prevent further
pollution of the groundwater, it is undisputed that the soil cleanup was completed years, if not
decades, ago.”  Id. at 705; see also id. (“Although it is possible that a Court faced with the
Consent Decree when it was first issued in 1992 may not have construed enforcement as
collection of a money judgment, when the activities needed to protect public health and safety
have been completed years before . . . , and the remaining requirements consist of paying money
to maintain the monitoring wells and landfill cap, this court is compelled to rule otherwise.”).
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Notably, Debtors are unable to point to a single case, in the eighteen years since


Chateaugay was decided, in which any court has interpreted Chateaugay’s holding as limited to


debtor-owned property.  To the contrary, both the Third and Seventh Circuit have cited


approvingly to Chateaugay in holding that environmental injunctions that require cleanup of


hazardous wastes on non-debtor-owned property do not constitute dischargeable “claims.”  Apex,


2009 WL 2591545, at *3; In re Torwico Electronics, Inc., 8 F.3d 146, 151 (3d Cir. 1993).   In14


Apex, Judge Posner, writing for a unanimous panel in the Seventh Circuit, held that a Chapter 11


debtor could not discharge its obligation to abate a hydrocarbon plume that had been created by


an oil refinery that had been owned decades earlier by the debtor’s corporate predecessor.  2009


WL 2591545, at *1-33. 


Similarly, in Torwico, the Third Circuit concluded that the debtor’s obligation under state


law to clean up a seepage pit that was leaking hazardous material into the surrounding


environment was not a dischargeable claim, notwithstanding that the pit was not located on


debtor’s property.  8 F.3d at 150.  “Torwico is a generator of hazardous waste and as such has an


ongoing responsibility for the wastes it disposes.  Even though Torwico no longer possesses the


property, it is still, allegedly, Torwico’s wastes that are presenting a continuing environmental







In any event, the separate cost recovery provisions of CERCLA (or analogous state  15


environmental statutes) are not determinative as to whether a breach of an injunctive obligation
under section 106 would give rise to a “right to payment.”  Chateaugay instructs: 


EPA is entitled to seek payment if it elects to incur cleanup costs itself, but it has
no authority to accept a payment from a responsible party as an alternative to
continued pollution. Thus, a cleanup order that accomplishes the dual objectives
of removing accumulated wastes and stopping or ameliorating ongoing pollution
emanating from such wastes is not a dischargeable claim. 


Chateaugay, 944 F.2d at 1008 (emphasis added).  This passage squarely indicates that the EPA
would solely have a dischargeable money claim “if it elects” to conduct a cleanup itself, not if it
“could have” elected to do so.  The proper inquiry is not what the EPA “could have” done, but
the cause of action it actually does assert.  It is a basic principle of American jurisprudence that
the plaintiff is master of its complaint. See Caterpillar Inc. v. Williams, 482 U.S. 386, 394-95,
398-99 (1987); Garbie v. DaimlerChrysler Corp., 211 F.3d 407, 410 (7th Cir. 2000).  Simply
because a plaintiff has an option to pursue relief under a variety of causes of action does not
require the plaintiff to do so.  Nor does the theorized availability of another cause of action
impact the court’s analysis of the claims actually pled.
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hazard.”  Id. at 151.  Thus, the Third Circuit applied Chateaugay’s ongoing pollution standard to


hold that, “to the extent that Torwico’s waste poses a continuing hazard, Torwico is responsible


for remedying the problem regardless of where the waste might be.”  Id.  “Torwico’s obligations


do not run with the land . . . they run with the waste.” Id.


Debtors attempt to distinguish Apex and Torwico on the ground that they involved


environmental statutes that do not allow the government to recover its cleanup costs from


responsible parties, as does CERCLA.  See Mem. of Law at 32; see also Mem. of Law at 19-20


(arguing that CERCLA’s cost recovery provisions constitute an “alternate payment right”).  


However, the Second Circuit has plainly recognized that, notwithstanding CERCLA’s separate


cost recovery provision, CERCLA does not permit the EPA to accept payment in lieu of


compliance with injunctive relief obtained under section 106 to address ongoing pollution.  See


Chateaugay, 944 F.2d at 1008 (“[EPA] has no authority to accept a payment from a responsible


party as an alternative to continued pollution.”).   Debtors have not pointed to any language in15


CERCLA or the state environmental statutes at issue here that would allow the EPA or the







  In arguing that the Third and Seventh Circuit decisions are distinguishable because16


they  involve different environmental statutes, see Mem. of Law at 32, Debtors implicitly
acknowledge that obligations at third party sites issued under statutes like those at issue in
Apex and Torwico are non-dischargeable. 
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California Environmental Agencies to accept payment from responsible parties as an alternative


to the abatement of continued pollution on third party sites.  As the Second Circuit has already


answered in the negative the question of whether CERCLA allows the EPA to accept payment


from responsible parties as an alternative to ending ongoing pollution, Debtors cannot relitigate


that issue in this Court.   16


In further support of their argument that Chateaugay is limited to debtor-owned property,


Debtors contend that the decision there was premised on 28 U.S.C. § 959(b), which requires a


debtor-in-possession to “manage and operate the property in his possession . . . according to the


requirements of the valid laws of the State in which such property is situated, in the same


manner that the owner or possessor thereof would be bound to do if in possession thereof.”  Yet


section 959 has no bearing on the analysis of whether a “claim” is subject to discharge in


bankruptcy.  Section 959 sets forth a debtor-in-possession’s obligations during the pendency of


bankruptcy proceedings.  In contrast, a discharge under section 1141 of the Code pertains to


rights and obligations subsequent to confirmation.  


In light of this distinction, it is hardly surprising that Chateaugay makes no mention of


section 959(b).  As discussed supra, the Second Circuit’s analysis turned instead on the


definition of “claim.”  See 944 F.2d at 1008 (the distinction between past and ongoing pollution


“is the distinction we believe is made by the ‘claim’ definition of the Code”); see also id. at 1007


(“[W]e must endeavor to apply the ‘claim’ definition as written . . . .”).  That definition is devoid


of any distinctions based on property of a debtor or its ongoing operations.  Congress knew how


to limit the scope of laws applicable to property of the estate when it wanted to, as in section
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959(b), and conspicuously did not do so in section 101(5).  Accordingly, Debtors’ insistence that


Chateaugay’s interpretation of “claim” is limited to debtor-owned sites is without merit.


C. The “Ongoing Pollution” CERCLA Standard Applies Both to Debtors Who Are
Engaged in Postpetition Activities that Contribute to Pollution and to the Cleanup
of Accumulated Waste that Is a Source of Ongoing Pollution


With nothing to point to in the text of either the Bankruptcy Code or the environmental


laws to support differential treatment for injunctions concerning debtor-owned and third party


properties, Debtors resort to policy arguments regarding the desirability of adhering to the


Second Circuit’s decision in this case.  Debtors contend that 


applying the Chateaugay court’s ‘ongoing pollution’ standard to injunctive orders
directed at debtors that do not own or operate the contaminated property . . .
makes no sense and would erect a wholly unworkable standard.  Only at debtor-
owned property can an injunctive relief order imposed on a debtor address and
affect ongoing conduct by the debtor to do something other than merely paying
money to others to come into compliance with environmental laws.


Mem. of Law at 30-31.


This argument, which wrongly suggests a distinction between debtor- and non-debtor-


owned sites for purposes of dischargeability, is an attack against the core holding of Chateaugay


itself. 


Debtors attempt to cast the Chateaugay decision as limited to injunctions that would


require a cessation of activities and conduct that would contribute to ongoing pollution. 


According to Debtors, it would be “unworkable” to apply Chateaugay to third party sites


because Debtors are not, and could not be, engaged in affirmative conduct on third party sites


that would result in ongoing pollution.  Yet in Chateaugay, the Second Circuit considered


precisely the argument Debtors now make, and explicitly rejected it:


We recognize that in the context of environmental remedies the line
between “claim” injunctions and non-“claim” injunctions could arguably
be drawn somewhat differently, for example, by placing on the non-
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“claim” side only those injunctions ordering a defendant to stop current
activities that add to pollution (e.g., depositing new hazardous
substances), while leaving on the “claim” side all other injunctions,
including those that direct the cleanup of sites from which hazardous
substances, previously deposited, are currently contributing to pollution.


But we believe that placing on the non-“claim” side all injunctions that
seek to remedy on-going pollution is more faithful to the Supreme Court’s
teachings in both Kovacs and Midlantic . . . .


Chateaugay, 944 F.2d at 1009 (citing Ohio v. Kovacs, 469 U.S. 274 (1985), and Midlantic Nat’l


Bank v. N.J. Dep’t of Envtl. Prot., 474 U.S. 494 (1986)) (additional citations omitted).


Accordingly, Chateaugay requires a debtor not just to cease actively polluting, but also to


“stop[] or ameliorat[e] ongoing pollution emanating from [accumulated wastes].”  Id. at 1008. 


As an example of such, the Second Circuit posited a situation in which a debtor was required “to


cleanup a toxic waste site from which hazardous substances are leaching into nearby water


supplies,” as such an order also “requires the defendant to ‘stop polluting,’ i.e., to stop the


current run-off of hazardous substances from its property.”  Id. at 1007.  As efforts to stop


ongoing releases from accumulated waste can be performed at both debtor-owned and third party


sites, Debtors are wrong that applying the Chateaugay standard to third-party sites is


“unworkable.”


Given the inconsistency between Debtors’ position before this Court and the standard


established by the Second Circuit, it is unsurprising that the three cases on which Debtors


principally rely in support of their argument — In re Goodwin, 163 B.R. 825 (Bankr. D. Idaho


1993), In re Basinger, 2002 WL 33939736 (Bankr. D. Idaho Jan. 31, 2002), and In re


Cottonwood Canyon Land Co., 146 B.R. 992 (Bankr. D. Colo. 1992) — not only originate from


outside this Circuit, but explicitly consider and reject the Second Circuit’s holding in


Chateaugay.  The Goodwin court spends a number of pages describing why it finds


“unpersuasive” the Chateaugay Court’s rejection of a test that relies upon whether the pollution







    Goodwin was legislatively overruled in 1998 by amendments which clarified that the17


police and regulatory exception to the automatic stay extends to the type of actions at issue in
Goodwin.  Moreover, Goodwin involved an individual chapter 7 debtor, and the court noted that
chapter 11 corporate cases would be “distinguishable.”  163 B.R. at 831.


  Of course, the automatic stay would not prevent a governmental unit from litigating a18


police or regulatory action to judgment, even a money judgment, so long as it did not seek to
enforce such money judgment.  See 11 U.S.C. § 362(b)(4); see, e.g., SEC v. Brennan, 230 F.3d
65, 71 (2d Cir. 2000).   
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is a result of completed prepetition conduct or continuing violations of the environmental laws. 


163 B.R. at 831-33.   The Basinger court, in turn, simply adopts the reasoning in Goodwin. 17


2002 WL 33939736 at *8-*9.  And the Cottonwood court found that “a misunderstanding of the


nature of the liabilities imposed by CERCLA and the effect of the order of confirmation . . .


plagued the circuit court in the Chateaugay opinion . . . when it engaged in its analysis


concerning the discharge of certain injunctive orders.”  146 B.R. at 999.


While the bankruptcy courts of Idaho and Colorado are free to disregard Chateaugay,


however, that decision is binding upon this Court.  Accordingly, this Court should reject


Debtors’ attempt to rewrite Chateaugay and replace it with a standard more to their liking.


Debtors also cite to statements made by this Court in ruling on whether the automatic


stay precluded the County of Santa Clara from filing public nuisance litigation against Debtors,


implying that this Court had previously held that injunctive relief obligations at third party sites


are subject to discharge as “claims.”  See Mem. of Law at 17.  As an initial matter, the issue


presented to the Court in that motion did not concern the discharge of a claim, but the police and


regulatory power exception to the automatic stay.  See Motion of Debtors to Enforce Automatic


Stay Against the County of Santa Clara and for Injunctive Relief, dated March 9, 2009 [Docket


No. 1131] (“Santa Clara Motion”).   Second, the Court did not ultimately rule on whether the18


police and regulatory powers exception to the automatic stay precluded the Santa Clara lawsuit,


as it held that the matter was not ripe for resolution.  See Transcript of April 16, 2009, Hearing 
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(“Tr.”) (attached as Exhibit 1 to Mem. of Law) at 48-50.  Finally, and more fundamentally,


however, the facts of that case were entirely different than the ones presented here.  As this


Court recognized, the plaintiffs in the Santa Clara litigation were “seeking a monetary award for


torts allegedly occurring long ago and to compensate the governmental entities for the costs


associated with the adverse effects of lead products.  The lawsuit mainly seeks to compensate


them for those expenses.”  See Tr. at 47.  As discussed supra, an action seeking a monetary


award is inarguably a “claim” within the meaning of section 101(5).  Accordingly, the standard


set forth in Chateaugay was never implicated in the Santa Clara Motion.  Indeed, Chateaugay


was never even cited in any of the briefs submitted with respect to that motion.  


 Debtors’ Objections are not seeking to disallow any attempt by the United States or the


California Environmental Agencies to obtain reimbursement for cleanup costs they have


incurred.  Nor do Debtors’ Objections seek to disallow any effort by the United States or the


California Environmental Agencies to obtain money from Debtors.  The Government parties are


simply seeking to reserve their rights to ensure that Debtors comply with their injunctive


obligations.  Under Chateaugay, these injunctive obligations are not dischargeable in


bankruptcy.      


D. The Expenditure of Funds to Satisfy Injunctive Obligations Does Not Equate to a
“Right to Payment” Under Section 101(5) of the Bankruptcy Code


Debtors mistakenly equate the expenditure of money to satisfy their injunctive


obligations at third party sites with a breach giving rise to a “right to payment” in lieu of


compliance with the injunctive obligations.  These concepts are entirely distinct, however.  A


right to an equitable remedy is only a “claim” under the Bankruptcy Code “if . . . breach gives


rise to a right to payment,” 11 U.S.C. § 101(5)(B) (emphasis added), not “if compliance would


require expenditures.”  Neither the EPA nor the California Environmental Agencies are seeking


money from any Debtor in lieu of the performance of that Debtor’s injunctive obligations.  Nor
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would the money expended by the respective Debtors to perform cleanup operations at third


party sites flow to the EPA or the California Environmental Agencies as a remedy for a breach


of Debtors’ injunctive obligations.  In re Chateaugay Corp., 944 F.2d at 1007.  In such


circumstances, funds expended by debtors to comply with their injunctive obligations do not


constitute a “right of payment.”  Apex, 2009 WL 2591545, at *2 (the cost to a debtor or


reorganized debtor is not a “‘right [of the plaintiff] to payment” and therefore is irrelevant


“under the language of the Bankruptcy Code” for determining whether an injunctive obligation


is a dischargeable claim) (quoting AM Int’l, Inc. v. Datacard Corp., 106 F.3d 1342, 1348 (7th


Cir. 1997)) 


It was for this reason that Judge Koetl rejected an analogous argument in New York v.


Mirant New York, Inc., 300 B.R. 174, 180 (S.D.N.Y. 2003).  In Mirant, Judge Koetl considered


whether a Consent Decree was an executory contract that could be rejected under section 365 by


the Debtor and, thus, whether an action to compel compliance with the Consent Decree


constituted enforcement of a judgment for money under section 362(b)(4).  In holding that the


action did not seek enforcement of a money judgment, Judge Koetl reasoned that “any money


expended by Mirant will go toward complying with state and federal law, and will not be


deposited in the State treasury.”  Id.  


Both the Seventh Circuit and the Third Circuit have exposed the flaws inherent in the


notion that financial expenditures by debtors can transform an injunctive obligation into a “right


of payment” within the meaning of section 101(5).  First, because compliance with regulatory


requirements or court-imposed obligations almost always costs money, an improper focus on


compliance expenditures would virtually negate the statute’s “if . . .” qualifier and make most


injunctions subject to discharge.  Apex, 2009 WL 2591545, at *3 (“Almost every equitable


decree imposes a cost on the defendant, whether the decree requires him to do something, as in







 In the context of the “police and regulatory power” exception to the Bankruptcy Code’s19


automatic stay provision, 11 U.S.C. § 362(b)(4), the Third, Fourth, and Fifth Circuits have all
found that governmental actions to enforce compliance with environmental requirements do not
amount to “enforcement of a . . . money judgment” within the meaning of the statute, even if
compliance would require the expenditure of money.  Safety-Kleen, Inc. (Pinewood) v. Wyche,
274 F.3d 846, 865 (4th Cir. 2001); In re Commonwealth Oil Refining Co., 805 F.2d 1175, 1183,
1186-87 (5th Cir. 1986); Penn Terra, Ltd. v. Dept. of Envtl. Res., 733 F.2d 267, 278 (3d Cir.
1984) (“[I]n contemporary times, almost everything costs something.  An injunction which does
not compel some expenditure or loss of monies may often be an effective nullity.”).
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this case, or, as is more common, to refrain from doing something.  The logic of Apex’s position


is thus that every equitable claim is dischargeable in bankruptcy unless there is a specific


exception in the Code.  That is inconsistent with the Code’s creation . . . of only a limited right to


the discharge of equitable claims.”); Torwico, 8 F.3d at 150 & n.4 (“The state can exercise its


regulatory powers and force compliance with its laws, even if the debtor must expend money to


comply. . . . Were we to adopt the . . . position that any order requiring the debtor to expend


money creates a dischargeable claim, it is unlikely that the state could effectively enforce its


laws: virtually all enforcement actions impose some costs on the violator.”).  Debtors cannot


merely hang a price tag on an injunctive obligation and call it a monetary claim. 


The second fallacy in Debtors’ argument is that the expenditure of money to pay third


party contractors to perform the work necessary to satisfy their injunctive obligations is not


qualitatively different than the expenditure of money to perform the cleanup work using in-house


specialists.  The Seventh Circuit roundly rejected Debtor’s position in Apex: 


The root arbitrariness of Apex’s position is that whether a polluter can clean up
his pollution himself or has to hire someone to do it has no relevance to the policy
of either the Bankruptcy Code or the Resource Conservation and Recovery Act.  .
. . . [T]he cost of cleaning up pollution when the polluter does the cleaning up
himself is as real a cost as the price paid to an outsider to clean it up.  Why
distinguish a check written to an employee from a check written to an
independent contractor?


2009 WL 2591545, at *4.   The Seventh Circuit further stated:  “If adopted by the courts,19


Apex’s position would discourage polluters from developing an internal capability of cleaning
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up their pollution, even if hiring third parties to do it would be more expensive.”  Id.  And the


court concluded:  “[There is] a general understanding that discharge must be limited to cases in


which the claim gives rise to a right to payment because the equitable decree cannot be executed,


rather than merely imposing a cost on the defendant, as virtually all equitable decrees do.”  Id.


In making their financial expenditures argument, Debtors primarily rely on the Sixth


Circuit’s decision in Whizco, the only Circuit Court case to have classified an injunctive


obligation as a dischargeable “claim” when compliance “would require the expenditure of


money.”  United States v. Whizco, Inc., 841 F.2d 147, 150 (6th Cir. 1988).  Mem. of Law at 23-


24.  Yet Whizco is both distinguishable from the present case, and badly reasoned. 


Whizco involved coal mine reclamation orders and a corresponding injunction that the


United States obtained against an individual after a bankruptcy trustee took all of his assets and


after his debts had been discharged in a Chapter 7 liquidation proceeding.  Id. at 147-48. 


Compliance with the injunction would have required the individual debtor “to hire others to


perform the work for him” because he had surrendered all of his mining equipment and coal


leases in his bankruptcy and he was 63 years old and physically incapable of completing the


work on his own.  Id. at 149-50.  Under those unique circumstances, the court held that the


injunction was a dischargeable “claim” “to the extent that fulfilling his obligation to reclaim the


site would force the defendant to spend money.” Id. at 150.  On the other hand, the court said:


“To the extent that the defendant can comply with the . . . orders without spending money, his


bankruptcy did not discharge his obligation to comply with the orders . . . . The defendant may in


the future own equipment which would permit him to personally reclaim some portion of the


site.” Id. at 151.


Whatever Whizco may dictate for individual Chapter 7 debtor cases in the Sixth Circuit,


it has no applicability to corporate cases.  A corporation acts only through its paid employees
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and agents, so any action that it might take to comply with an injunction “costs money.”  Any


injunction that limits the company’s operations or distracts it from its core business may also


cost the company money-making opportunities.  Those inevitable costs of corporate compliance


do not make such injunctions dischargeable.  See Apex, 2009 WL 2591545, at *5 (rejecting


reasoning of Whizco as “untenable”); In re Chateaugay, 112 B.R. 513, 523 & n.19 (S.D.N.Y.


1990) (rejecting Whizco and holding that the Supreme Court’s decision in Kovacs “clearly does


not support the broad contention made here that a debtor still capable of complying with an


injunction may seek discharge merely because it may have to spend money to do it”), aff’d, 944


F.2d at 1008; United States v. Hubler, 117 B.R. 160, 164 & n.1 (W.D. Pa. 1990) (rejecting


Whizco as contrary to the rationale expressed in Kovacs), aff’d without opinion, 928 F.2d 1131


(3d Cir. 1991); United States v. ILCO, Inc., 48 B.R. 1016, 1022-23 (N.D. Ala. 1985) (fact that


compliance with order costs money does not equate to money judgment); see generally Davis, 3


F.3d at 116 (noting, in a non-environmental case, that the mere existence of potential monetary


remedies does not transform an injunction into a monetary claim).


Debtors further attempt to draw support for their dubious financial expenditures test from


the Supreme Court’s decision in Ohio v. Kovacs.  Mem. of Law at 21-23.  As Debtors read


Kovacs, a cleanup injunction is a “claim” within the meaning of the Code whenever the cleanup


order effectively requires the debtor to pay money to third parties.  Id.  But that “test” stretches


Kovacs well beyond the bounds established by the Supreme Court’s opinion.


In Kovacs, the Court of Appeals had held that the State of Ohio effectively converted a


cleanup injunction into an obligation to pay money when the State sought and obtained the


appointment of a receiver who was supposed to take possession of Kovacs’ assets — including


at least a portion of his post-bankruptcy income — and then use the assets to defray the cost of


performing the cleanup.  469 U.S. at 276, 282-83.  In the concluding paragraph of its opinion,
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the Court felt the need “to emphasize what we have not decided.”  That included addressing


“what the legal consequences would have been had Kovacs taken bankruptcy before a receiver


had been appointed.” Id. at 284.


Kovacs was “disabled by the receivership from personally taking charge of and carrying


out the removal of wastes from the property.”  Kovacs, 469 U.S. at 283.  Thus, “after the receiver


was appointed, the only performance sought from Kovacs was the payment of money.” Id.  At


that point, the State was no longer seeking Kovacs’ compliance with injunctive obligations; it


was pursuing an alternative right of payment to its own court-appointed agent.  It was that


unique factual posture that made it a “claim.”


In sum, “what seems to have been decisive was the fact that Ohio obtained the


appointment of a receiver, precluded Kovacs from taking any steps to comply with the


injunction, and was seeking from Kovacs only the payment of money.”  Chateaugay, 944 F.2d at


1008; see also Apex, 2009 WL 2591545, at *3 (“[T]he receiver thus was seeking money rather


than an order that the debtor clean up the contaminated site.  That was a claim to a ‘right to


payment.’  The plaintiff in our case (the government) is not seeking a payment of money and the


injunction that it has obtained does not entitle it to payment.”); Udell, 18 F.3d at 406 (“Kovacs . .


. turned on the fact that Ohio itself elected to convert its equitable right into a demand for a


money judgment”); In re Ben Franklin Hotel Assocs., 186 F.3d 301, 304 (3d Cir. 1999); In re


Commonwealth Oil Ref. Co., 805 F.2d 1175, 1187 n.14 (5th Cir. 1986), cert denied, 483 U.S.


1005 (1987); Cournoyer v. Town of Lincoln, 790 F.2d 971, 975 (1st Cir. 1986).  In this case,


neither the United States nor the California Environmental Agencies have taken any action to


convert their rights to performance under existing injunctive obligations into any sort of


monetary claim.


Finally, Debtors’ argument also fails by its own logic, as it proves too much.  The core of
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Debtors’ argument is that, because they would be required to expend money hiring contractors to


perform the cleanup operations at a third party site, their injunctive obligations at third party


sites reduces to a “right to payment.”  See Mem. of Law at 30-31.  Debtors fail to explain how


this argument supports the distinction they seek to draw between debtor-owned and third party


property.  Debtors concede that, if injunctions and orders identical to those at issue here were


issued with respect to debtor-owned property, those injunctions would not be dischargeable


“claims.”  Yet presumably, as Debtors do not have in-house expertise on hazardous removal,


Debtors would also have contracted a third party to perform any cleanup work on debtor-owned


property, resulting in a similar outlay of money to third parties.  See Kryak Decl. at ¶ 2 (“Debtors


are not in the business of removal and remediation of hazardous wastes and do not perform any


such environmental cleanup work personally.”).  Debtors have singularly failed to explain why


financial expenditures to a third party contractor constitute dischargeable “claims” when made


with respect to third party sites, yet identical payments to the very same third party contractors


constitute nondischargeable equitable obligations when made with respect to cleanup of debtor-


owned property.  If financial expenditure by debtors was the standard in the Second Circuit, the


outcome of Chateaugay would have been quite different.


As the Second, Third and Seventh Circuits have all recognized, the crucial question


under the law is not whether an injunctive obligation could conceivably be expressed in


monetary terms, or even whether the EPA or state environmental agency had the option to so


characterize the injunctive obligation.  The real question under the language of the statute, 11


U.S.C. § 101(5), is whether a breach of an order gives rise to a right to pay money instead of


compliance with the order.  As the Second Circuit held in Chateaugay, there is nothing in


CERCLA that allows a recipient of a judicial cleanup order dealing with ongoing pollution to


pay money instead of complying.  In the absence of any action by the Government to convert the
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injunctive obligation to a monetary claim, see, e.g., Kovacs, 469 U.S. at 281-82, there is no


monetary claim dischargeable in bankruptcy.  Debtors cannot convert every court order to deal


with ongoing pollution into a dischargeable monetary claim merely by arguing that injunctive


obligations impose costs (or that they do not relate to property it owns), any more than the EPA


can convert every obligation of Debtors into a nondischargeable injunctive obligation by arguing


that even purely monetary judgments involve some element of compulsion.


CONCLUSION


For the reasons stated above, Debtors’ Objections should be denied.
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1. HOW DOES THE AUTOMATIC STAY IMPACT ENVIRONMENTAL 
ENFORCEMENT ACTIONS? 


a. Cost Recovery Claims.  Courts have permitted cost recovery actions under CERCLA to 


proceed notwithstanding the automatic stay of Section 362(a) of the Bankruptcy Code.  


That section generally stays commencement or continuation of any action that could 


have been commenced against the debtor prior to the filing of the bankruptcy petition.  


However, Section 362(b)(4) excepts from the stay “the commencement or continuation 


of an action or proceeding by a governmental unit to enforce such governmental unit’s 


police or regulatory power.”  Actions for recovery of response costs under Section 107 


of CERCLA have been found to be exercises of police and regulatory under the 


exception of Section 362(b)(4).  Thus, a cost recovery claim can be pursued to judgment 


but can then only be enforced in the bankruptcy proceeding. See, e.g., United States v. 


Nicolet, Inc., 857 F.2d 202 (3d Cir. 1988); City of New York v. Exxon Corp., 932 F.2d 


1020 (2d Cir. 1991). 


b. Injunctive Obligations.  Pursuant to the police or regulatory exception of Section 


362(b)(4), the automatic stay has been held not to apply to the commencement or 


continuation of environmental actions seeking injunctive relief.  Thus, an injunctive 


                         


1 The views expressed herein do not necessarily represent those of the Department of Justice or the 
Environment and Natural Resources Division. 
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action can be pursued to judgment.  The next issue is whether the automatic stay 


prohibits the enforcement of an injunction that is or has been obtained against the debtor.  


Section 362(b)(4) allows the enforcement of police or regulatory judgments “other than 


a money judgment.”   The courts have held that, notwithstanding that compliance will 


often cost money, if a traditional money judgment is not being sought, enforcement is 


not stayed.  See e.g., Penn Terra Ltd. v. Department of Environmental Resources, 


733 F.2d 267 (3d Cir. 1984); In re Commonwealth Oil Refining Co., 805 F.2d 1175 (5th 


Cir. 1986).  Bankruptcy thus cannot be used as a safe haven from law enforcement. 


c. Actions for Penalties.  Actions for civil penalties for violation of environmental 


requirements have been held to fall within the police or regulatory exception of Section 


362(b)(4).  Thus, the government can pursue an action to determine the amount of 


penalty.  See In re Commerce Oil Co., 847 F.2d 291 (6th Cir. 1988); United States v. 


LTV Steel Co., 269 B.R. 576 (W.D. Pa. 2001).  Once a judgment is obtained, it can only 


be enforced in the bankruptcy, since Section 362(b)(4) only allows enforcement of 


police and regulatory judgments that are not money judgments. 


2. HOW ARE INJUNCTIVE OBLIGATIONS DEALT WITH IN BANKRUPTCY? 


a. Obligation of Trustee or Debtor-in-Possession to Comply with the Environmental Laws.  


The courts have been fairly uniform in holding that to the extent that a debtor engages in 


business while in bankruptcy, it must comply with all federal and state environmental 


laws regulating its operations.  Thus, a company operating in Chapter 11 could not 


ignore the requirements of RCRA with respect to hazardous wastes it generates and 


must maintain compliant financial assurance if it wishes to continue its operations.  See 


In re Commonwealth Oil Refining Co., 805 F.2d 1175 (5th Cir. 1986); Safety-Kleen, 
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Inc. (Pinewood) v. Wyche, 274 F.3d 846 (4th Cir. 2001).  The courts have relied, among 


other things, on 28 U.S.C. § 959(b) which requires a trustee or debtor-in-possession to 


“manage and operate” the property in its possession in compliance with all valid state 


laws (interpreted to include federal laws as well). 


b. Are injunctive obligations considered claims for bankruptcy purposes? Can injunctions 
be discharged? 


“Claim” is defined in Section 101(5) of the Bankruptcy Code to mean: 


(A) right to payment, whether or not such right is reduced to judgment, liquidated, 
fixed, contingent, matured, unmatured, disputed, legal equitable, secured, or 
unsecured; or 


(B) right to an equitable remedy for breach of performance if such breach gives 
rise to a right to payment, whether or not such equitable remedy is reduced to 
judgment, liquidated, fixed, contingent, matured, unmatured, disputed, legal 
equitable, secured, or unsecured: 


Thus, the key issue is whether breach of the injunction gives rise to a right to 


payment. 


One of the significant issues that has been and is being litigated in this area is the 


question of when a mandatory, cleanup injunction will be considered to give rise to a 


right to payment so as to make it a claim.  In Ohio v. Kovacs, 469 U.S. 274 (1985), 


the Supreme Court held that an injunction to cleanup a hazardous waste site gave rise 


to a right to payment against the former individual site owner, where a receiver had 


been appointed pre-petition to take control of the individual’s assets, thereby 


dispossessing the owner of any ability to comply with the injunction, and where the 


State of Ohio was found to have converted its claim to one for money.  Accordingly, 


Ohio had a “claim” that was discharged.  Subsequent cases have limited Kovacs to its 
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unusual facts and found that many injunctive obligations to protect the public from 


ongoing threats are not dischargeable claims.  See United States v. Apex Oil Co., 


579 F.3d 734 (7th Cir. 2009); In re Torwico Electronics, Inc., 8 F.3d 146 (3d Cir. 


1993); In re Chateaugay Corp. (LTV), 944 F.2d 997 (2d Cir. 1991).   An equitable 


remedy is dischargeable only where the breach gives rise to the government seeking 


money instead of compliance.  A polluter does not have the right to pay the 


government money in lieu of complying with a cleanup order to protect the public. 


Likewise, a consent decree is considered a judgment of the Court that is more than a 


mere contract, and therefore compliance cannot be evaded by attempting to reject the 


consent decree as an executory contract.  See United States v. Alshabkhoun, 277 F.3d 


930, 934 (7th Cir. 2002); New York v. Mirant New York, Inc., 300 B.R. 174 


(S.D.N.Y. 2003). 


3. WHEN DOES A CLAIM FOR ENVIRONMENTAL CLEANUP COSTS ARISE AND 
BECOME DISCHARGEABLE FOR PURPOSES OF BANKRUPTCY LAW? 


The majority view is that a CERCLA cost recovery claim arises when the claimant can tie the 


bankrupt debtor to a release that the claimant knows will lead to CERCLA response costs, 


and when the claimant has conducted tests with regard to the contamination problem.  See, 


e.g., In re Jensen, 995 F.2d 925 (9th Cir. 1993); In re Chicago, Milwaukee, St. Paul & Pacific 


R.R., 3 F.3d 200 (7th Cir. 1993); In re Crystal Oil Co., 158 F.3d 291 (5th Cir. 1998).  


Otherwise, the CERCLA claim is not within the fair contemplation of the parties so that the 


claimant could not fairly be expected to participate in the bankruptcy case and have its claim 


discharged.  However, in In re Chateaugay Corp. (LTV), 944 F.2d 997 (2d Cir. 1991), the 
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Second Circuit held that the pivotal event in the accrual of a CERCLA cleanup claim for 


bankruptcy purposes was the release or threatened release of a hazardous substance. 


Debtor-Owned or Operated Sites.  The foregoing discussion assumes that the debtor does not 


continue to own the contaminated property after reorganization.  If it does, such post-


bankruptcy ownership gives rise to a new CERCLA claim for ongoing post-bankruptcy 


releases or threats of releases, notwithstanding any previous discharge in bankruptcy.  See 


In re CMC Heartland Partners, 966 F.2d 1143 (7th Cir. 1992). 


Lack of Notice.  Even if an environmental claim has arisen and become dischargeable, courts 


have found an exception to discharge where the debtor knew of the debt but failed to provide 


the creditor notice of the bar date.  See Spring Valley Farms v. Crow, 863 F.2d 832 (11th Cir. 


1989); In re Maya Construction Co., 78 F.3d 1395 (9th Cir. 1996); In re Crystal Oil Co., 


158 F.3d 291 (5th Cir. 1998). 


Claims for Contribution.  The issues of when environmental claims arise and become 


dischargeable and exceptions to discharge for failure to notify creditors of the bar date also 


arise in connection with environmental claims for contribution against debtors.  In addition, 


contingent claims for contribution, such as those that arise under CERCLA, may be 


disallowed in a bankruptcy proceeding under Section 502(e) of the Bankruptcy Code.  That 


section provides for the disallowance of contribution claims in three instances, including 


where “such claim for reimbursement or contribution is contingent as of the time of 


allowance or disallowance of such claim for reimbursement or contribution.” 
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4. HOW ARE ENVIRONMENTAL COST RECOVERY CLAIMS LITIGATED AND 
SETTLED IN BANKRUPTCY? 


a. Objections 


Objections to claims for cost recovery are adjudicated as contested matters under 


Bankruptcy Rule 9014. 


b. Estimation 


Since claims will often include potential future costs at sites for which response is 


ongoing, debtors may seek to have those costs estimated pursuant to Section 502(c), 


even though the future response actions may not have yet been selected. 


c. Joint and Several Liability 


The United States has asserted that CERCLA claims in bankruptcy should be 


determined based on the same joint and several liability principles that apply outside of 


bankruptcy.  A number of debtors have argued that bankruptcy courts have the equitable 


authority to allocate liability and only allow a claim for the amount of the debtor’s fair 


share.  In In re National Gypsum Co., 139 B.R. 397 (N.D. Tex. 1992), the court held that 


the debtor's liability would be determined based on usual joint and several liability 


principles. 


d. CERCLA Bankruptcy Settlements 


EPA and some debtors have found it mutually advantageous to enter into multi-site 


settlements.  These settlements have also sometimes established a procedure for 


handling future sites in the ordinary course of CERCLA activities, but to be paid as 


general unsecured claims.  The settlements have also provided that liabilities for debtor-
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owned sites and obligations to comply with work requirements of judicial consent 


decrees are not affected by the bankruptcy case.  The global settlement framework 


provides for a fair and reasonable compromise of the parties’ positions that obtains 


significant contributions towards cleanups, avoids the need for estimation hearings, 


provides the debtor with statutory contribution protection, and establishes a framework 


for dealing with open issues such as whether claims have arisen and become 


dischargeable, the status of future injunctive obligations, and joint and several liability. 


In some cases where a liquidating debtor owns contaminated property, governments 


have entered into mutually beneficial settlement agreements providing for contaminated 


property to be conveyed to a custodial trust which then helps clean up the property using 


funds or assets provided such as recoveries from insurance litigation.  In return for 


providing agreed upon consideration, affiliated debtors have been able to reorganize 


other parts of the business.  Funding for cleanup of the conveyed contaminated property 


must be agreed upon as adequate in order for the separation of valuable assets from the 


liability not to be an improper fraudulent conveyance. 


5. WHERE DO ENVIRONMENTAL LIABILITIES FIT IN THE BANKRUPTCY 
PRIORITY SCHEME? 


a. Priority of Cost Recovery Claims 


i. A claim for recovery of costs incurred pre-petition will be a general unsecured 


claim. 


ii. A number of courts have held that the government is entitled to an administrative 


expense priority for response costs incurred post-petition with respect to property of 


the bankruptcy estate since the trustee or debtor-in-possession had an obligation to 
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clean up the property, and the government fulfilled that obligation.  See, e.g., 


In re Wall Tube & Metal Products Co., 831 F.2d 118 (6th Cir. 1987); 


In re Chateaugay Corp., 944 F.2d 997 (2d Cir. 1991); In re Smith-Douglass, Inc., 


856 F.2d 12 (4th Cir. 1988); Pennsylvania v. Conroy, 24 F.3d 568 (3d Cir. 1994); 


In re H.L.S. Energy Co., 151 F.3d 434 (5th Cir. 1998). 


iii. If the court allows response costs as administrative expenses, those costs might still 


be subordinated to the interests of secured creditors in their collateral.  If all the 


estate's assets are subject to security interests, the administrative expenses may not 


be paid.  However, under Section 506(c) of the Bankruptcy Code, where the 


response action at issue was taken with respect to property in which the secured 


creditor has its security interest, the trustee or debtor-in- possession may be allowed 


to recover from, or surcharge against, secured property amounts necessary to 


preserve the secured property.  


iv. If the government has perfected an environmental lien on property of the debtor, 


see, e.g., 42 U.S.C. § 9607(l), (r) the government will have a secured claim. 


v. Costs incurred with respect to property that is not part of the bankruptcy estate will 


be general unsecured claims, although the cost of complying with injunctive 


obligations that are not within the Bankruptcy Code’s definition of “claim” may be 


an administrative expense of the debtor’s estate. 


b. Injunctive Obligations 


Injunctive obligations of a bankruptcy estate must be complied with to the extent of 


available funds and therefore have a superpriority status.  Post-petition penalties for 
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violation of administrative orders or injunctions or violations of environmental laws may 


be entitled to administrative priority status. 


6. WHEN DOES EPA MOST COMMONLY PARTICIPATE IN BANKRUPTCY 
CASES? 


a. Proofs of Claim.  Upon receipt of notice of a bar date, EPA will determine whether it 


wishes to file a proof of claim.  The bar date for governmental units is the later of (i) 180 


days from the filing of the petition for relief and (ii) the date of the bar date for other 


creditors.  See 11 U.S.C. § 502(b)(9).  EPA will want to review the Debtor’s required 


disclosure of environmental information:  (i) the debtor’s petition for relief must disclose 


whether the debtor owns or possesses property that poses or allegedly poses a threat of 


imminent and identifiable harm to public health or safety and (ii) Question 17 of the 


debtor’s Statement of Financial Affairs requires that the debtor disclose notices of 


violation or potential liability under environmental statutes, sites where the debtor has 


reported a release of a hazardous material, and judicial and administrative proceedings. 


b. Sales Free and Clear.  Debtors sometimes seek to sell contaminated property to third 


parties free and clear of liens and interests under Section 363 of the Bankruptcy Code.  If 


EPA is notified, the United States may object to sales of property free and clear in order 


to clarify that the buyer is liable to protect against hazards to the public.  Anyone who 


owns or operates property purchased from a debtor must comply with the same 


environmental laws that apply to all owners and operators of property – even if 


contamination on the property originated before the sale.  No one is entitled to maintain 


a nuisance or threat to public health.  See, e.g., Ohio v. Kovacs, 469 U.S. 274 (1985).  


Section 363 of the Bankruptcy Code does not allow purchasers to acquire debtor 
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property free and clear of the obligation to comply with environmental law.  See, e.g., 


In re General Motors Corp., 407 B.R. 463 (S.D.N.Y. 2009); Zerand-Bernal, Inc. v. Cox, 


23 F.3d 159 (7th Cir. 1994). 


EPA’s objections to sales are almost always resolved by the addition of language like 


the following to the order approving the sale: 


Nothing in this Order or the Asset Purchase Agreement releases, nullifies, 
precludes, or enjoins the enforcement of any liability to a governmental 
entity under police and regulatory statutes or regulations that any entity 
would be subject to as the owner or operator of property after the date of 
entry of this Order. 


With this language, the government may elect not to object to the use of Section 363 to 


cut off theoretical successor liability under environmental law for pre-sale penalties, pre-


sale response costs, and liability for pre-sale off-site disposals by the debtor. 


c. Abandonment.  The United States may object to motions to abandon contaminated 


property on the ground that the Bankruptcy Court does not have jurisdiction to authorize 


abandonment unless it is subject to conditions protecting public health or safety from 


imminent and identifiable harm.  See Midlantic National Bank v. New Jersey 


Department of Environmental Protection, 474 U.S. 494 (l986).  In some liquidation 


cases, the United States may enter into agreements with the trustee or debtor as to 


appropriate conditions to permit abandonment. 


d. Disclosure Statements and Plans of Reorganization.  The United States may object to a 


disclosure statement if it does not provide adequate information about how a proposed 


plan of reorganization would deal with environmental liabilities.  The United States may 
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object to plans of reorganization that do not meet the requirements for plans under 


11 U.S.C. § 1129.  Some grounds for objection could include: 


(i) the plan’s discharge and release provision are improper because they seek to 


discharge or release: 


(a) environmental claims that arise after confirmation, see 11 U.S.C. § 1141; 


(b) environmental liabilities that are not dischargeable claims under the Bankruptcy 
Code; or 


(c) liabilities of non-debtors, which is not permitted under 11 U.S.C. § 524;2 and 


(iii) particularly in cases with very large environmental liabilities, the plan is not is not 


in good faith and in compliance with applicable law because it does not provide for 


compliance with environmental law, or the plan is not feasible because it does not 


provide adequate funding for compliance with environmental law. 


                         
2 Except when plans purport not to impair claims, objections based on overly broad discharge and 


release provisions are almost always resolved by debtors agreeing to language such as the following: 


Nothing in this Order or the Plan discharges, releases, or precludes:  (i) any environmental 
liability to a governmental unit as defined in 11 U.S.C. § 101(27) (“Governmental Unit”) that 
is not a Claim; (ii) any environmental Claim of a Governmental Unit arising on or after the 
Confirmation Date; (iii) any environmental liability to a Governmental Unit on the part of any 
entity as the owner or operator of real property after the Confirmation Date; or (iv) any 
environmental liability to a Governmental Unit on the part of any Person other than the 
Debtors or Reorganized Debtors.  Nor shall anything in this Order or the Plan enjoin or 
otherwise bar a Governmental Unit from asserting or enforcing, outside this Court, any 
liability described in the preceding sentence. 
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Injunctive Obligations
and Bankruptcy Claims
 Injunctive obligations are any environmental


obligation other than the obligation to pay the
government or co-liable parties money


 Injunctive obligations can include cleanup,
investigation, emissions limitations, etc.


 Injunctive obligations can be imposed by statutes,
regulations, permits, or court or administrative orders







Injunctive Obligations
and Bankruptcy Claims
 Are environmental injunctive obligations “claims”


subject to discharge in bankruptcy?


 In chapter 11 reorganizations, pre-confirmation
“claims” may be discharged


 “Claim” is defined to include “a right to an equitable
remedy for breach of performance if such breach
gives rise to a right to payment”


 Does the breach of environmental injunctive
obligations give rise to a right to payment?







Injunctive Obligations
and Bankruptcy Claims
 The “claim” definition excludes equitable remedies for


which:
 specific performance is required


 and damages are not an adequate substitute


 Such equitable remedies do not give rise to a right to
payment







Injunctive Obligations
and Bankruptcy Claims
Governments have successfully argued that:


a debtor’s refusal to perform cleanup does not give
rise to a right to payment


a polluter may not pay the government in lieu of
cleaning up its waste







Injunctive Obligations
and Bankruptcy Claims
 Debtors argue that governments can convert cleanup


obligations into monetary claims (i.e., governments
can perform cleanup themselves and sue to recover
their costs)


 This is the “alternative right to payment” theory







Injunctive Obligations
and Bankruptcy Claims
 Governments and others have been most successful


under statutes like RCRA, where there is no right to
monetary recovery
See, e.g., Apex, Torwico


 However, even under CERCLA, governments’ right to
monetary recovery does not arise from breach of a
cleanup order
See, e.g., Chateaugay (EPA may not accept money in lieu
of compliance with an order to address ongoing pollution)







Injunctive Obligations
and Bankruptcy Claims
 The Fifth Circuit relied on Chateaugay in Davis
 Davis involved a court judgment requiring partition


and other equitable remedies in a stockholder dispute
 Davis contended that these were claims because he


would be liable for money if he failed to perform
 The Court disagreed:


The Bankruptcy Code “does not require creditors entitled to an
equitable remedy to select a suboptimal remedy of money damages”


 Davis suggests that CERCLA cleanup orders are not
“claims” merely because the government could
pursue cost recovery







Injunctive Obligations
and Bankruptcy Claims
 In Apex, the court stated that equitable remedies are


dischargeable only if they cannot be performed


 For example, property that was ordered to be sold to
one party was instead sold to another


 The analysis in Apex suggests that CERCLA cleanup
orders are non-dischargeable even though CERCLA
has an independent provision on cost recovery







Injunctive Obligations
and Bankruptcy Claims
 Debtors also argue that cleanup obligations are


“claims” because money must be spent to comply


 This “expenditures test” is based principally on the
Sixth Circuit’s decision in Whizco


 Whizco held that the automatic stay barred
enforcement of an individual chapter 7 debtor’s mine
reclamation obligation
 compliance would cost the debtor money
 he had surrendered his equipment to the trustee and


would have to hire others to comply







Injunctive Obligations
and Bankruptcy Claims
 Whizco is distinguishable on its facts


 The expenditures test would negate the “claim”
definition’s “if” qualifier and render almost every
injunctive obligation a claim


 The cost to the debtor is not a “right to payment” by
the government


 The expenditures test has been roundly rejected by
other circuits, including the Fifth Circuit
See Penn Terra, Safety-Kleen, Commonwealth Oil, Apex







Injunctive Obligations
and Bankruptcy Claims
 Debtors also argue that injunctive obligations at “third


party sites” are dischargeable


 “Third party sites” are sites that are neither owned
nor operated by the debtor


 Debtors cite 28 U.S.C. § 959(b) and argue that the
Code distinguishes between debtor- and non-debtor-
owned property


 Section 959(b) requires a debtor to manage its
property in accordance with nonbankruptcy law







Injunctive Obligations
and Bankruptcy Claims
 However, section 959(b) governs a debtor’s


obligations during bankruptcy


 In contrast, the Code’s provisions on claim and
discharge pertain to a reorganized debtor’s
obligations after bankruptcy


 Also, unlike section 959(b), the Code’s definition of
“claim” does not distinguish between debtor- and
non-debtor-owned property
See, e.g., Torwico (cleanup obligations run with the waste)







Injunctive Obligations
and Bankruptcy Claims
 CMC Heartland


Liability springs anew based on post-bankruptcy
ownership or operation of contaminated property


 Automatic Stay
During the bankruptcy case, the issue is the police and
regulatory exception to the automatic stay, not whether a
claim is dischargeable


Section 362(b)(4) allows enforcement of governments’
police and regulatory power, including enforcement of a
judgment other than a money judgment


See, e.g., Penn Terra (compliance costs ≠ money
judgment)
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This paper is adapted largely from a memorandum routinely filed in state court by the Texas Attorney
1


General’s Office when a Defendant in a pending environmental police and regulatory action files for bankruptcy


protection and improperly asserts that the automatic stay applies.


MEMORANDUM OF LAW
Re: 11 U.S.C. § 362(b)(4) (POLICE AND REGULATORY 


EXCEPTION TO THE AUTOMATIC STAY)1


The automatic stay triggered by a Defendant’s bankruptcy filing does not prevent a trial court


or administrative agency from hearing a police and regulatory matter pending before it, and


furthermore, the trial court has the power to determine whether the stay applies to the suit pending


before it.


The Bankruptcy Automatic Stay 


The filing of a bankruptcy petition creates a stay, known as the “automatic stay,” of certain


proceedings or acts against the bankrupt debtor or against the property in the bankruptcy estate.  11


U.S.C. § 362(a).     Of significance is subsection § 362(a)(1) which prohibits


the commencement or continuation, including the issuance or
employment of process, of a judicial, administrative, or other
action or proceeding against the debtor that was or could have
commenced before the commencement of the case under this
title.


In the absence of an exception, the automatic stay would therefore prohibit the State from


continuing to prosecute pending cases.  The Bankruptcy Code, however, contains an explicit


exception to the automatic stay which permits the State to proceed with its police power proceedings.


11 U.S.C. § 362(b)(4).    In addition, the state court has the authority, concurrent with the Bankruptcy


Court, to determine whether the police power exception to the automatic stay applies, and thus the


parties need not seek relief from the Bankruptcy Court before proceeding with a police and


regulatory matter in state court.







  11 U.S.C. § 362(b)(4) provides that filing a bankruptcy proceeding does not operate as a stay “under
2


paragraph (1), (2), (3), or (6) of subsection (a) of this section, of or continuation of an action or proceeding by a


governmental unit...to enforce such governmental unit's or organization's police and regulatory power, including the


enforcement of a judgment other than a money judgment, obtained in a action or proceeding by the governmental


unit to enforce such governmental unit's or organization's police or regulatory power”.    


  H.R. No. 95-595, 95 Cong., 1  Sess. 342-3 (1977); S.R. No. 95-989, 95  Cong., 2d Sess. 51-2 (1978).st th3


   Cummings, 201 B.R. 586 (Bankr. S.D. Fla. 1996) [State courts have concurrent jurisdiction with
4


bankruptcy courts to determine the applicability of automatic stay];   Matter of Pope, 209 B.R. 1015 (Bankr. N.D.


Ga. 1997) [applicability of automatic stay falls concurrently within purview of bankruptcy court and that of state


court; in dealing with matters before them, state courts may make valid and binding determination of applicability of


automatic stay statute];   Siskin, 258 B.R. 554 (Bankr. E.D. N.Y. 2001) [state courts have jurisdiction to decide


whether automatic stay applies to actions pending in front of them];  In re Taylor, 216 B.R. 366 (Bankr.  S.D. N.Y. 


1998), decision rev'd, on other grounds, 233 B.R. 639 (S.D.N.Y. 1999) [questions about whether stay applies can be


answered in state court where case is pending or in bankruptcy court];  Vasile v. Dean Witter Reynolds Inc., 20


F.Supp. 2d 465(E.D.N.Y. 1998), aff'd, 205 F.3d 1327 (2d Cir. 2000)[court in which the litigation claimed to be


stayed is pending has jurisdiction to determine not only its own jurisdiction but also the more precise question of


whether the proceeding pending before it is subject to Bankruptcy Code's automatic stay];  Covanta Onondaga Ltd.


v. Onondaga County Resource Recovery Agency, 283 B.R. 651 (N.D. N.Y. 2002), vacated on other grounds, 318


F.3d 392 (2  Cir. 2003)[court where litigation is pending has power not only to determine its own jurisdiction butnd


also to decide whether the proceeding is subject to the automatic stay]; and In re Glass, 240 B.R. 782 (Bankr. M.D.
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The Police Power Exception to the Automatic Stay


Irrespective of a pending bankruptcy, a governmental unit is free to file or continue litigating


“an action or proceeding ...to enforce such governmental unit’s police or regulatory power”


(emphasis added).     The legislative history of the exception expressly provides that “where a2


governmental unit is suing a debtor to prevent or stop a violation of fraud, environmental protection,


consumer protection, safety, or other similar police or regulatory laws, or attempting to fix damages


for violation of such a law, the action or proceeding is not stayed.”     3


Jurisdiction to Determine Scope of Stay


A state district court has the power (concurrent with that of the Bankruptcy Court) to


determine whether the police and regulatory exception to the stay applies to a suit pending before


it.   In re Gandy, 327 B.R. 796, 801 (Bankr. S.D. Tex. 2005);  In re Bona, 124 B.R. 11 (S.D. N.Y.


1991).     In the Gandy decision, Texas Southern District Bankruptcy Judge Marvin Isgur explained4







Fla. 1999) [bankruptcy court has original but not exclusive jurisdiction to decide whether stay applies; court in which


litigation claimed to be stayed is pending has jurisdiction to decide precise question of whether the pending


proceeding is stayed].


In re MCorp Financial, Inc., 502 U.S. 32, 40 (1991). The Court reasoned that:
5


MCorp’s broad reading of the stay provisions would require bankruptcy courts to scrutinize the


validity of every administrative or enforcement action brought against a bankrupt entity.  Such a


reading is problematic, both because it conflicts with the broad discretion Congress has expressly


granted many administrative entities and because it is inconsistent with the limited authority


Congress has vested in bankruptcy courts.


Id.


  Bush v. Gore, 531 U.S. 98, 136-37 (2000) (Ginsburg, J. dissenting) (internal citations omitted).
6
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that “[i]n a police and regulatory exception case – where the automatic stay has never arisen – the


state court has concurrent jurisdiction to so determine.”  Gandy, 327 B.R. at 801.


The filing of a bankruptcy and the imposition of the automatic stay “does not divest all other


courts of jurisdiction to hear every claim that is in any way related to the bankruptcy proceeding.”


Picco v. Global Marine Drilling Company, 900 F.2d 846, 850 (5th Cir. 1990); In re Edwin A.


Epstein, Jr. Operating Co., Inc., 314 B.R. 591, 598-99 (Bankr. S.D. Tex. 2004).   Further, the United


States Supreme Court has noted that the bankruptcy court should not be asked to scrutinize every


administrative or enforcement action to determine its legitimacy.   In addition, as Justice Ginsburg5


observed in Bush v. Gore, “the Court adheres to the view that there is no intrinsic reason why the fact


that a man is a federal judge should make him more competent, or conscientious, or learned with


respect to [federal law] than his neighbor in the state courthouse.”6


It is understandable that a state court may be tempted to stay litigation in response to a


defendant’s suggestion of bankruptcy or other indication that the automatic stay prevents it from


proceeding.  However, as Bankruptcy Judge Isgur clearly observed,


The [Bankruptcy] Court appreciates the comity shown by state courts when they
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decline to proceed in the face of a pending bankruptcy case.  Nevertheless, the Court
finds that its duty of reciprocal comity requires the issuance of this opinion.
Accordingly, this Court issues this Joint Memorandum Opinion clarifying that the
state courts in the present cases had the authority to determine that the automatic stay
did not apply to the governmental units’ actions to enforce their police and regulatory
power. 


 
Gandy, 327 B.R. at 800.      


Determining If The Action is Stayed


To determine whether an action falls under the police and regulatory power exception, a court


must engage in a two-pronged  test.  Gandy, 327 B.R. at 802.  The court must first determine whether


the plaintiff in the state court action is a “governmental unit” as defined by the Bankruptcy Code.


Then the court must next determine whether the governmental unit’s action is an exercise of its


police and regulatory power.  Id.  at 803.


The Bankruptcy Code defines “governmental unit” to include  government at the federal,


state and local levels and includes a government “department, agency or instrumentality” of the


State, as a state.  11 U.S.C. § 101(27).    The State is therefore clearly a "governmental unit" as


defined by the Bankruptcy Code.    


Enforcement of Police and Regulatory Power


 As for the second prong of the analysis, there are actually two tests for determining whether


a governmental unit’s action qualifies as enforcement of its police and regulatory power.  The first


of those tests is called the “pecuniary interest test” and essentially turns on whether the government’s


primary objective is its own pecuniary (rather than the public) interest.   Gandy, 327 B.R. at 803; In


re Commonwealth Oil Co., Inc., 913 F.2d 518, 523 (B.A.P. 8  Cir. 1990).    The second test, calledth


the “public policy” test turns on whether the State is pursuing private interests or the public policy







    Id.; In re Dunbar, 235 B.R. 465, 471 (B.A.P. 9th Cir. 1999); In re Charter First Mortgage, Inc., 42
7


B.R. 380, 382 (Bankr. D. Or. 1984).  
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interests.   See Gandy, 327 B.R. at 803-04; NLRB v. Edward Cooper Painting, Inc., 804 F.2d 934,


942 (6th Cir. 1986).    


“Pecuniary Interest” Test 


The pecuniary interest test calls for the court to determine whether the governmental unit is


pursuing a matter of public interest rather than advancing the government’s pecuniary interest.   7


This test requires courts to distinguish between a police and regulatory enforcement action and an


attempt by a governmental unit to collect money damages that do not arise from an exercise of a


governmental unit’s police or regulatory power.  If money damages are ancillary to the governmental


unit’s enforcement of its police and regulatory power, then the action itself is not stayed, though


collection of the judgment is stayed.   Brennan, 230 F.3d at 71-73;  Commonwealth Oil Refining Co.


v. United States Environmental Protection Agency, 805 F.2d 1175, 1186 (5th Cir. 1986), cert.


denied, 483 U.S. 1005, 107 S.Ct. 3228 (1987).   


A governmental unit may also obtain a judgment in its enforcement suit fixing civil penalties


for purposes of the bankruptcy.  SEC v. Bilzerian, 131 F. Supp.2d 10, 14 (D. D.C. 2001).  “A state


court may liquidate the claim and enter a judgment, but the governmental unit is stayed from


enforcing the money judgment against a debtor without an order from the Bankruptcy Court.”


Gandy, 327 at 803.  







  NLRB v. Edward Cooper Painting, Inc., 804 F.2d 934, 942 (6  Cir. 1986).th8


  Gandy, 327 B.R. at 803-04; Dunbar, 235 B.R. at 471 (citations omitted); Charter First Mortgage, 42
9


B.R. at 383.   


  Also citing the legislative history found at S. Rep. No. 989, 95th Cong., 2d Sess. 52 (1978) ("Senate
10


Report"), reprinted  in 1978 U.S. Code Cong. & Admin. News 5787, 5838; H.R. Rep. No. 595, 95th Cong., 1st Sess.


340 (1977) ("House Report"), reprinted in 1978 U.S. Code Cong. & Admin. News 5963, 6298)
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Police or Regulatory - “Public Policy” Test 


Under the second (the so-called “public policy” ) test, the court must determine whether the8


proceeding is designed to “effectuate public policy” rather than to “adjudicate private rights.”     9


Effectuation of public policy is the key to whether an action is excepted from the stay under Section


362(b)(4).  NLRB, 804 F.2d at 934.  The government is unquestionably enforcing public rights when


it is suing a debtor “to prevent or stop violation of fraud, environmental protection, consumer


protection, safety, or similar police or regulatory laws, or attempting to fix damages for violation of


such a law,” and is thus exempt from the automatic stay. Gandy, 327 B.R. at 804 [citing


Commonwealth Oil, 805 F.2d at 1182-83 (citations omitted)] .10


Environmental Regulation in Particular


The police power exception to the stay includes proceedings to prevent or stop (as well as


fix penalties for) violations of the environmental protection laws.    The phrase "police or regulatory


power" includes the enforcement of laws enacted to protect the environment and the public’s health


and safety, according to the legislative history of § 362(b)(4).  Commonwealth Oil, 805 F.2d at


1182-83 (5th Cir. 1986).   


It is worth noting that the exception is not limited to situations where there is “imminent and


identifiable harm” to the public health and safety or other “urgent public necessity.” Id.   In short,


a governmental unit’s effort to enforce environmental protection laws, regardless of whether the







  Id., see also, City of New York v. Exxon Corp., 932 F.2d 1020 (2d Cir. 1991) (New York City’s action to
11


recover pre-petition costs under CERCLA for removing hazardous substances illegally dumped in the city’s landfills


fell under the police and regulatory exception of Section 362(b)(4)); In re Mateer, 205 B.R. 915 (C.D. Ill. 1997)


(state’s environmental enforcement action against Chapter 7 debtor, former shareholder, and officer of agrichemical


company fell within exception to automatic stay for actions to enforce a governmental unit’s police or regulatory


power).


  Securities & Exchange Commission v. First Financial Group of Texas, 645 F.2d 429 (5th Cir. 1981)
12


(emphasis in original); United States v. F.E. Gregory & Sons, 58 B.R. 590 (W.D. Pa. 1986)(the government’s post-


petition action seeking an injunction ordering debtor to perform reclamation work at an abandoned mine site fell


within Section 362(b)(4) and therefore did not constitute an action for a money judgment although debtor would


have to expend money in the clean-up).
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effort begins before or after the bankruptcy petition is filed, is exempt from the automatic stay.  11


Obtaining and  Enforcing Judgments


The State is not only free to commence or continue an action to enforce its police and


regulatory power, it may also enforce a judgment for injunctive relief.     Section 362(b)(4) explicitly


provides that the automatic stay does not act as a stay under 11 U.S.C. § 362(a)(4) of the


“enforcement of a judgment other than a money judgment, obtained in an action or proceeding by


the governmental unit to enforce such governmental unit’s police or regulatory power.”   A


continuing civil enforcement proceeding brought by a governmental unit and the enforcement of


injunctive relief obtained therein are exempted from the automatic stay provision of  §362(a).  12


Unlike judgments for injunctive relief  (which, as pointed out above, the government can


obtain and enforce during the pendency of a bankruptcy), the government may obtain but not enforce


(i.e., collect) a money judgment against a debtor.    The fact that Congress carefully made only


enforcement of a money judgment subject to the automatic stay indicates strongly that mere entry


of the judgment was not intended to be proscribed; this implication is also entirely consistent with


the legislative history.  United States v. Nicolet, 857 F.2d 202 (3rd Cir. 1988).  Further, as the Fifth


Circuit noted, 







  Section 362(b)(5) was deleted and merged into subsection (b)(4) by Pub. L. No. 105-277, effective
13


October 21, 1998.    For purposes of this memorandum, therefore, any references in cases to Section 362(b)(5) apply


equally to Section 362(b)(4).


 Murray v. U.S. Department of Treasury (In re Murray), 128 B.R. 517, 519 (Bankr. N.D. Tex.
14


1991)(Defendant's administrative proceeding was exempted from the automatic stay because it was "not an action to


collect or enforce a judgment," but was "one to fix and ascertain ... liability."); In re Compton Corp., 90 B.R. 798


(N.D. Tex. 1988), appeal dismissed 889 F.2d 1104 (5th Cir. 1989); The City of New York v. Exxon Corp., 932 F.2d


1020 (2nd Cir. 1991). 


  Commonwealth Oil, 805 F.2d at 1186, quoting Penn Terra, 733 F.2d at 277-78.
15
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[q]uite separate from the entry of a money judgment, however, is a proceeding to
enforce that money judgment.  The paradigm for such a proceeding is when, having
obtained a judgment for a sum certain, a plaintiff attempts to seize property of the
defendant in order to satisfy that judgment.  It is this seizure of a defendant-debtor’s
property, to satisfy the judgment obtained by a plaintiff-creditor, which is proscribed
by subsection 362(b)(5)."   13


Commonwealth Oil, 805 F.2d at 1186, n. 12 (quoting Penn Terra Ltd. v. Dept. of Environmental


Resources, 733 F.2d 267, 275 (3rd Cir. 1984) [emphasis in original]).14


The prohibition against enforcing a “money judgment” does not mean that if the debtor must


spend money to comply with an injunction, the State cannot enforce its injunctive relief.   In


Commonwealth Oil, the Fifth Circuit  observed that  "[w]ere we to find that any order which requires


the expenditure of money is a ‘money judgment,’ then the exception to section 362 for governmental


police action ... would ... be narrowed into virtual nonexistence .... [W]e cannot ignore the


fundamental fact that, in contemporary times, almost everything costs something.”  15


The court in Commonwealth Oil examined whether enforcement of the injunction in question


would constitute enforcement of a money judgment in violation of the automatic stay:


As traditionally understood, a money judgment “need consist of only two elements:
(1) an identification of the parties for and against whom judgment is being entered,
and (2) a definite and certain designation of the amount which plaintiff is owed by
defendant...”  Penn Terra, 733 F.2d at 275 (emphasis in original)  ...  Just as the
Third Circuit found in Penn Terra with respect to proceedings initiated by







  In fact, Congress specifically provided that debtors and trustees remain subject to applicable state law
16


while in bankruptcy.  28 U.S.C. §  959(b) states that


Except as provided in section 1166 of Title 11, a trustee, receiver or manager appointed in any


cause pending in any court of the United States, including a debtor in possession, shall manage and


operate the property in his possession as such trustee, receiver or manager according to the


requirements of the valid laws of the State in which such property is situated, in the same manner


that the owner or possessor thereof would be bound to do if in possession thereof.  


See also  In re HLS Energy, 151 F.3d 434 (5th Cir. 1998).


 Securities & Exchange Commission v. First Financial Group of Texas, 645 F.2d 429 (5th Cir. 1981);
17


Cajun Power Cooperative, Inc. v. Mabey, 185 F.3d 446, 453 (5  Cir. 1999)(trustee must manage propertyth


according to laws of the state in which such property is situated pursuant to 28 U.S.C. § 959(b)).   See also S.E.C. v.


Brennan, 230 F.3d 65, 71 (2d Cir. 2000 (citations omitted); In re Commonwealth Co., Inc., 913 F.2d 518, 527


(B.A.P. 8  Cir. 1990) (citations omitted); Gandy, 327 B.R. at 801-02.th
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Pennsylvania’s Department of Environmental Resources, we find that, at least as a
matter of form, the EPA’s action is not a proceeding to enforce a money judgment
as that term is traditionally understood.  Furthermore, the EPA’s action which is
clearly not, in form, an action to enforce a money judgment, is also not, in substance,
an action to enforce a money judgment.


Commonwealth Oil, 805 F.2d at 1186.  


Conclusion


The policy behind the police and regulatory exception to the automatic stay is self-evident


-- government agencies are free to continue to exercise their police and regulatory powers so that


defendants will not use bankruptcy to exempt themselves from complying with applicable laws.16


Because of this important exception to the automatic stay, the government can pursue actions to


protect the public health and safety and thereby avoid making the bankruptcy court a haven for


wrongdoers.17
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This paper is principally based on a 2003 article written by Stuart Phillips and Hal Morris and published in
1


the ABI Journal.  Phillips, Stuart and Hal F. Morris, The Care and Feeding of State Regulators in Chapter 11 Cases,


ABI JOURN ., July/Aug. 2003, at p. 8.  The authors are assistant attorneys general in the Bankruptcy Regulatory Section


of the Texas Attorney General’s Office and the article upon which this paper is based is the work product of the authors


in their unofficial capacities. 


In Texas, the environmental regulatory agencies include not only the Texas Commission on Environmental
2


Quality (“TCEQ”), but also agencies such as the Railroad Commission of Texas, the Texas General Land Office and the


Texas Department of State Health Services.


28 U.S.C. § 959(b).
3


11 U.S.C. § 362(b)(4); e.g. in Travis County, Texas.
4


E.g. In re Charles George Land Reclamation Trust, 30 B.R. 918, 921-23, fn. 5 (Bankr. D. Mass. 1983).  There
5


will be cases in which a trustee has no money and no prospects of money (e.g. no anticipated preference recoveries) to


use to comply with his state environmental law obligations.  In such cases, debtors should anticipate that the regulatory


agency may seek to dismiss the bankruptcy case.


E.g. Cumberland Farms, Inc. v. Fla. Dep’t of Envt’l Prot., 116 F.3d 16, 20 (1st Cir. 1997); see also In the
6


Matter of H.L.S. Energy Co., 151 F.3d 434 (5th Cir. 1998).


The Significant Role of Environmental Regulators in Bankruptcy1


Environmental regulators can have a dramatic impact in a bankruptcy case and yet, the
debtor’s relationship with its environmental regulator is quite often overlooked.  Environmental
regulatory agencies  can of course be creditors, but more significantly, they almost always play an2


important role in seeing that the debtor’s business is conducted lawfully.  With that in mind, debtors
and their counsel should  seriously consider devoting some attention to the role of regulators in the
bankruptcy process.


Why Should a Debtor-in-Possession or Trustee Care About the Regulators?


Environmental regulators deserve special attention for a variety of reasons.  Not only do they
typically exert significantly greater influence over the debtor’s business than other parties, but they
are also less restricted than most other parties in their ability to exercise their power in a bankruptcy
case.  Federal law requires that the debtor (or a trustee) continue to comply with all applicable state
laws,  and the automatic stay does not prevent the government from exercising its police and3


regulatory powers against the debtor in a non-bankruptcy forum.   In the event that a debtor is unable4


to comply with applicable law, dismissal of the bankruptcy case may be appropriate.   In addition,5


post-petition state law fines and penalties for a debtor’s failure to comply with state law may be
entitled to administrative expense priority  and, if sizeable, directly impact the feasibility of a plan6


of reorganization. 







See e.g., Midlantic Nat’l Bank v. N.J. Dept of Envt’l Prot.,474 U.S. 494 (1986); In the Matter of Cajun Electric
7


Power Coop., Inc., 185 F.3d 446 (5th Cir. 1999); In the Matter of H.L.S. Energy Co., 151 F.3d 434 (5th Cir. 1998); In


re Chateaugay Corp., 928 F.2d 63 (2d Cir. 1991); In re Wall Tube and Metal Prods. Co., 831 F.2d 118 (6th Cir. 1987).


See e.g., Midlantic Nat’l Bank v. N.J. Dept of Envt’l Prot.,474 U.S. 494, 507 (1986); Ohio v. Kovacs, 469 U.S.
8


274, 285(1985).


The legislative history of Section 362(b)(4) states in relevant part that “where a governmental unit is suing a
9


debtor to prevent or stop a violation of fraud, environmental protection, consumer protection, safety, or similar police


or regulatory laws, or attempting to fix damages for violation of such law, the action or proceeding is not stayed under


the automatic stay.”  H.R. No. 95-595, 95th Cong., 1st Sess. 342-43 (1977); S.R. No. 95-989, 95th Cong., 2d Sess. 51-52


(1978) (emphasis added).


See Texas v. Lowe (In re H.L.S. Energy Co.), 151 F.3d 434 (5th Cir. 1998); In re American Coastal Energy
10


Inc., 399 B.R. 805, 807, 816-17 (Bankr. S.D. Tex. 2009) (“The fact that American Coastal’s pre-petition activities led


to the necessity of the postpetition remediation does not alter American Coastal’s continuing post-petition obligation to


conform with the law. Consequently, the costs to bring the estate into compliance with such laws are costs that are actual


and necessary to preserve the estate, entitled to administrative expense characterization under § 503(b)(1)(A)”).  
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28 U.S.C. § 959(b):  Post-Petition Operations


This statute specifically requires a debtor or trustee to “manage and operate the property in
his possession as such trustee . . . according to the requirements of the valid laws of the state in
which such property is situated, in the same manner that the owner or possessor thereof would be
bound to do if in possession thereof.”  Courts have interpreted this to mean that a debtor must
comply with applicable state law just as though there were no bankruptcy proceeding.   Further,7


courts have held that trustees may not abandon environmentally contaminated property except in
very limited circumstances.8


11 U.S.C. § 362(b)(4):  Police and Regulatory Exception to the Automatic Stay


While the automatic stay ordinarily affords the debtor much-needed breathing room, the
exception found in Section 362(b)(4) offers no such relief from the enforcement of applicable
environmental laws.  This so-called “police power exception” specifically empowers regulators to
continue to exercise their police and regulatory power against the debtor (including, incidentally,
fixing the amount of fines or penalties owed to the government).9


11 U.S.C. § 503(b):  Administrative Expense Priority


Reimbursement of post-petition expenditures by the government to clean up property owned
by the estate have been granted administrative expense priority irrespective of whether the liability
first arose pre or post-petition.   Further, post-petition fines and penalties levied on a debtor for post-10







See e.g., Cumberland Farms, Inc. v. Fla. Dep’t of Envt’l Prot., 116 F.3d 16, 20 (1st Cir. 1997); Alabama
11


Surface Mining Comm’n v. N.P. Mining Co., 963 F.2d 1449, 1452-53 (11th Cir. 1992); In re Chateaugay Corp., 928


F.2d 63 (2d Cir. 1991).


Cumberland Farms, Inc. v. Fla. Dep’t of Envt’l Prot., 116 F.3d 16, 20 (1st Cir. 1997).12


-3-


petition violations have been held to be administrative expenses as well.   For instance, the First11


Circuit found that a fine for a debtor’s post-petition failure to meet a technical requirement of Florida
environmental protection laws was a cost “ordinarily incident to operation of a business” and thus
entitled to administrative expense priority.12


How Does One Best Interact/Work with the Regulators?


Now that the debtor-in-possession or trustee appreciates why it should work with the
regulators, the issue becomes  how to work with them.  Common sense would dictate that one treat
the regulators with respect and candor, keeping them informed of the debtor’s activities and
objectives in the bankruptcy proceeding.  Having said that, a few practical suggestions follow.


First, keep in mind that it is not only possible, but likely that the debtor may be heavily
regulated, so find out the extent to which the debtor’s business is impacted by governmental control
or regulation.  Next, find out exactly what kind of history your client has had with the regulators.


If the debtor is regulated, decide upon a strategy early on (ideally, pre-petition) for dealing
with the regulators.  Just as the debtor and its bankruptcy counsel always meet with existing and
potential lenders, creditors and counsel early in a case, meeting with the regulators as early as
possible will foster the trust and confidence that may be a key factor in avoiding regulatory action
outside of bankruptcy court or regulatory efforts to seek appointment of a chapter 11 trustee, an
examiner or even conversion to chapter 7.  Reassure the regulators that the debtor will continue to
comply with applicable law (i.e. make it clear to the authorities that you’re aware of 28 U.S.C. §
959(b)) or, if the debtor has had regulatory problems in the past, let the regulators know what the
debtor is doing to become a model corporate citizen.


Consider the regulators’ perspective when preparing your bankruptcy filings.  Of course, the
debtor should schedule governmental agencies as creditors if they hold pre-petition claims (or, for
notice purposes if for no other reason, listing both the local office contacts as well as the agency
headquarter’s address).  In addition, the Statement of Financial Affairs contains a specific question
dealing with environmental obligations:  Question 17 asks in detail for information concerning
environmental conditions, notices given or received about environmental sites, and pending,
threatened or concluded litigation or proceedings (including, presumably, regulatory actions).


Be mindful of the interplay between the bankruptcy proceedings themselves, the debtor’s
business and the regulator’s responsibilities.  As bankruptcy counsel for regulatory agencies grow
more and more sophisticated (and as state regulators network to share information and strategies),







Suggested language:  “Notwithstanding anything to the contrary in any purchase or sale agreement or this
13


Order, nothing in this Order or any purchase or sale agreement (i) releases or nullifies any liability to [the applicable


regulatory agency] under statutes or regulations to which that entity would be subject as the owner or operator of the


property after the date of entry of this Order, just as if this sale had taken place outside of bankruptcy, or (ii) impairs or


restricts the ability of [the applicable regulatory agency] to pursue all of its rights and remedies in any forum against any


entity which is the owner or operator of the property after the date of entry of this Order.”


-4-


the first-day motions that directly attack the State’s interests set the wrong tone and, understandably,
ensure a bankruptcy case full of contention.  Provide the regulators with advance copies of pleadings
or portions of the disclosure statement and plan affecting the regulator’s ability to enforce the law,
as well as treatment of the regulator’s claims (if any).  For example, when seeking authority to sell
real property free and clear under § 363, rather than running the risk of drawing an objection from
the environmental authorities, consider including language in the sale order that would eliminate any
ambiguity, from the government’s perspective, concerning the scope of the “free and clear of liens”
relief.13


Section 525 of the Bankruptcy Code provides that an agency may not “deny, revoke, suspend,
or refuse to renew a license, permit, charter, franchise or other similar grant” solely due to the
insolvency or bankrupt status.  Further, the agency cannot base such action on the debtor’s failure
to pay a discharged or dischargeable debt.  However, the anti-discrimination provision does not
prevent the regulatory agency from enforcing the law.


Lastly, never lose sight of the fact that a reorganizing debtor (or perhaps the principals of a
liquidating debtor) will likely be working with these same regulators after the bankruptcy case
concludes.  A good working relationship with the regulators while in bankruptcy can mean a
smoother bankruptcy proceeding and a continued good working relationship post-bankruptcy.
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I. ABANDONMENT OF CONTAMINATED PROPERTY


A. Conflict Between Bankruptcy and Environmental Law


Abandonment of environmentally-contaminated estate property presents an 
irreconcilable conflict between the competing interests of bankruptcy law and environmental 
law.  Generally, bankruptcy is designed to clean the slate for a debtor while environmental law 
endeavors to protect public health and safety by holding hold polluters responsible for their 
actions.  As the Second Circuit noted with respect to the Bankruptcy Code and CERCLA:  


We agree that the Bankruptcy Code and CERCLA point 
toward competing objectives.  The Code aims to provide 
reorganized debtors with a fresh start, an objective made more 
feasible by maximizing the scope of a discharge.  CERCLA aims 
to clean up environmental damage . . . . 


United States v. LTV Corp. (In re Chateaugay Corp.), 944 F.2d 997, 1002 (2d Cir. 1991).1  


The specific conflict with regard to abandonment of contaminated estate property 
is clear.  If a debtor is allowed to abandon contaminated property, it can potentially avoid paying 
the associated cleanup costs.  On the other hand, if a debtor is forced to perform the 
environmental cleanup before abandoning the property, it may not be able to clear the runway for 
a successful reorganization.


B. Statutory Grounds for Abandonment


Section 554 of the Bankruptcy Code provides two grounds for abandonment of 
property by a trustee or debtor-in-possession: “[a]fter notice and a hearing, the trustee may 
abandon any property of the estate that is burdensome to the estate or that is of inconsequential 
value and benefit to the estate.”  11 U.S.C. § 554(a).  A court can also order a trustee or debtor-
in-possession to abandon property upon the request of a  party in interest.  11 U.S.C. § 554(b).


C. Midlantic Decision


Despite the absolute language of section 554, the Supreme Court, in Midlantic 
National Bank v. New Jersey Department of Environmental Protection, held that a debtor could 
not abandon real property on which were located over 70,000 gallons of toxic, PCB-
contaminated oil in deteriorating and leaking containers.  474 U.S. 494, 507 (1986).  As the 
Court stated, “a trustee may not abandon property in contravention of a state statute or regulation 


                                                
1


In order to harmonize the statutes, the Second Circuit found that conflicts between the two must be resolved in 
favor of bankruptcy law because the Bankruptcy Code is the statute of general application:


. . . [I]n construing the Code, we need not be swayed by the arguments advanced by EPA 
that a narrow reading of the Code will better serve the environmental interests Congress wished to 
promote in enacting CERCLA.  If the Code, fairly construed, creates limits on the extent of 
environmental cleanup efforts, the remedy is for Congress to make exceptions to the Code to 
achieve other objectives that Congress chooses to reach, rather than for courts to restrict the 
meaning of across-the-board legislation like bankruptcy law in order to promote objectives 
evident in more focused statutes.


Chateaugay, 944 F.2d at 1002.
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that is reasonably designed to protect the public health or safety from identified hazards.”  Id. at 
507.  


The Court reasoned that Congress, when codifying the trustee’s abandonment 
power in the Bankruptcy Code, did not intend to modify the judicially-created exception for 
protection of public health and safety.  Id. at 501-02.  In reaching its decision, the Court relied on 
prior case law, the trustee’s obligation to comply with state law pursuant to 28 U.S.C. § 959(b), 
and Congress’ espoused public policy concern for protecting the environment against pollution.  
Id. at 501-06.


However, the Court noted that “[t]his exception to the abandonment power vested 
in the trustee by § 554 is a narrow one.”  Id. at 507 n.9.  For example, a debtor or trustee is not  
prohibited from abandoning property if a future violation of environmental laws that might result 
from abandonment is “speculative or indeterminate.”  Id.  The court also raised the possibility 
that certain environmental laws may impose “conditions on abandonment . . . so onerous as to 
interfere with the bankruptcy adjudication itself.”  Id. at 507.  Furthermore, the “abandonment 
power is not to be fettered by laws or regulations not reasonably calculated to protect the public 
health or safety from imminent and identifiable harm.”  Id. at 507 n.9.  


The Court’s ruling in Midlantic was a 5-4 decision, and the dissenting opinion, 
penned by Justice Rehnquist, argued that the plain language of the statute did not require the 
trustee to comply with environmental laws before abandoning estate property.  Id. at 509-10.  
The dissent found the case law relied upon by the majority unpersuasive and argued that no other 
federal statutes (environmental or otherwise) restricted the abandonment power.  Id. at 511-12.  
The dissent did note that abandonment could possibly be disallowed if there is a “genuine 
emergency that the trustee would be uniquely able to guard against.”  Id. at 515.  Overall, the 
dissent reasoned that imposing this restriction on abandonment would force debtors to conduct 
more cleanups, thereby granting governments greater recoveries than other creditors.  Id. at 516-
17.


D. Subsequent Decisions 


Subsequent interpretations of Midlantic have produced confusion and some 
disagreement among courts.  Certain courts have read Midlantic broadly to prohibit 
abandonment if it would violate a state statute or regulation designed to protect public health or 
safety.  See e.g., Lancaster v. Tenn. (In re Wall Tube & Metal Prods. Co.), 831 F.2d 118, 121-22 
(6th Cir. 1987).  Under this interpretation, a debtor-in-possession cannot abandon contaminated 
property unless and until it complies with state and federal environmental regulations.  Id. at 122.


However, most courts have adopted a narrower reading of Midlantic.  Several 
courts prohibit abandonment only if it poses an imminent and identifiable harm to the public 
health or safety.  See, e.g., N.M. Envtl. Dep’t v. Foulston (In re L.F. Jennings Oil Co.), 4 F.3d 
887, 890-91 (10th Cir. 1993) (affirming the bankruptcy court’s abandonment order because it 
was “abundantly clear from the record on appeal that [the property] was not, at the time of 
abandonment, an immediate threat to public health or safety”).  The Northern and Eastern 
Districts of Texas have each allowed a chapter 7 trustee for a corporate debtor to abandon 
property where the conditions at the sites did not pose the threat of an imminent and identifiable 
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harm to the public.  In re Brio Ref., Inc., 86 B.R. 487, 489 (N.D. Tex. 1988) (holding that 
bankruptcy court had properly authorized trustee’s abandonment of contaminated facility 
because no imminent and identifiable risk of harm to public was shown before abandonment); In 
re Shore Co., 134 B.R. 572, 578 (Bankr. E.D. Tex. 1991).  In Shore, the bankruptcy court 
determined that a “violation of state and federal environmental laws is not enough to 
limit . . . abandonment nor, is the recognition that [the] . . . site probably contains some 
hazardous substances sufficient.”  Shore, 134 B.R. at 578.  Instead, there “must be a showing that 
the violation constitutes an imminent and identifiable harm.”  Id.  The court went on to determine 
that abandonment of the oil refinery was allowed because the environmental agencies, by their 
actions, did not treat the environmental concerns as an immediate danger.  Though the agencies 
had expressed concern about the refinery, there had been a lack of activity and urgency on the 
part of the Texas Water Commission and the EPA.  Id. at 578-79.  The court was also unwilling 
to accept the EPA’s conclusory opinion that there was an imminent danger, stating that “final 
determinations of the imminency of threats to the public health and safety are to be determined 
by the court and not the EPA.”  Id. at 579.


Other courts have considered both whether there is an imminent, identifiable harm 
and whether there are unencumbered assets to remediate the problem.  See, e.g., Borden, Inc. v. 
Wells-Fargo Bus. Credit (In re Smith Douglass, Inc.), 856 F.2d 12, 15-17 (4th Cir. 1988) 
(analyzing both factors and holding that “where the estate has unencumbered assets, the 
bankruptcy court should require stricter compliance with state environmental law before 
abandonment is permitted”); In re Peerless Plating Co., 70 B.R. 943, 947-48 (Bankr. W.D. 
Mich. 1987) (holding that a trustee could “not abandon property . . . without complying with 
CERCLA, that creates an implicit duty on the Trustee’s part to expend the estate’s 
unencumbered assets in cleaning up the site”).  Some courts allow abandonment if the estate has 
no unencumbered assets, even in the face of an identified, imminent threat to public health and 
safety.  See In re Franklin Signal Corp., 65 B.R. 268, 274 (Bankr. D. Minn. 1986).  And still 
others have allowed abandonment of property posing an threat of imminent and identifiable harm 
when expenditure of all the estate’s funds would not significantly improve the condition of the 
property.  See In re Microfab, Inc., 105 B.R. 161, 169-70 (Bankr. D. Mass. 1989) (finding that 
the trustee could not “significantly improve the condition of the Site with the estate’s limited 
assets” and that “[n]o court of equity can require a trustee simply to throw money away, even in 
the name of a worthy cause”).


Multi-part tests have been developed by some courts.  These include such factors 
as the imminence of danger to the public health and safety; whether abandonment would violate 
a state statute or regulation and, if so, whether the statute was reasonably designed to protect the 
public health and safety from imminent and identifiable harm; the cost of bringing the property 
into compliance with environmental laws; whether there is another responsible party left to 
remedy the condition; the amount and type of hazardous waste; and the amount and type of funds 
available for cleanup (i.e., whether the available cash is unencumbered).  See, e.g., Franklin 
Signal, 65 B.R. at 272 (setting out five factors to be considered on a case-by-case basis).


II. ADMINISTRATIVE EXPENSE PRIORITY


Environmental claimants often attempt to establish their claims as administrative 
expenses because they are then entitled to priority over all general unsecured claims.  11 U.S.C. 
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§ 507(a)(1).  The court may not confirm a plan of reorganization unless it provides for all holders 
of administrative expenses to be paid in cash in full on the effective date of the plan, or the 
holder agrees to less favorable treatment.  11 U.S.C. § 1129(a)(9)(A).  Thus, if an administrative 
expense holder insists on cash, the court cannot confirm the plan and the chapter 11 case is over.  
On the other hand, if environmental obligations are given general unsecured status, these claims 
can be discharged for pennies on the dollar.   


Section 503(b) of the Bankruptcy Code provides that the “actual, necessary costs 
and expenses of preserving the estate including—wages, salaries, or commissions for services 
rendered after the commencement of the case” constitute administrative expenses.  11 U.S.C. 
§ 503(b)(1)(A).  “The words ‘actual’ and ‘necessary’ have been construed narrowly: ‘the debt 
must benefit [the] estate and its creditors.’”  Toma Steel Supply, Inc. v. TransAmerican Natural 
Gas Corp. (In re TransAmerican Natural Gas Corp.), 978 F.2d 1409, 1416 (5th Cir. 1993) 
(quoting NL Indus., Inc. v. GHR Energy Corp., 940 F.2d 957, 966 (5th Cir. 1991)).  And the 
claimant has the burden of proving that its claim satisfies this requirement.  Id.  


Thus, before administrative priority is granted, the claimant must establish “that 
(1) the claim arises from a transaction with the debtor-in-possession; and (2) the goods or 
services supplied enhanced the ability of the debtor-in-possession’s business to function as a 
going concern.”  TransAmerican, 978 F.2d at 1416.2  Stated differently, the right to payment 
must arise from a post-petition transaction with the estate, rather than from a pre-petition 
transaction with the debtor, and the consideration supporting the right to payment must be 
beneficial to the estate.  


A. Rationales for Administrative Expense Priority


1) Benefit to the Estate


When environmental claims are incurred post-petition to clean up property owned 
by the estate, courts generally grant them administrative expense priority.  See, e.g., Texas v. 
Lowe (In re H.L.S. Energy Co.), 151 F.3d 434, 438 (5th Cir. 1988); In re Nat’l Gypsum Co., 139 
B.R. 397, 413 (N.D. Tex. 1992); In re Am. Coastal Energy Inc., 399 B.R. 805, 816-17 (Bankr. 
S.D. Tex. 2009).  This result could be justified on the grounds that the “benefit to the estate” test 
under section 503(b) is satisfied by cleaning up the property because the remediation work will 
enhance the value of the asset.


The leading case in the Fifth Circuit is H.L.S. Energy, where the court held that 
the State of Texas was entitled to administrative priority to satisfy the estate’s post-petition 
environmental obligations to plug unproductive oil wells.  Even though the wells were not 
operated during the bankruptcy case, the court decided that the expense was a cost of salvage 
necessary to produce a distribution to creditors.  The court noted that 28 U.S.C. § 959(b) requires 
trustees to comply with non-bankruptcy law when managing estate property, and therefore the 


                                                
2 Additionally, the claimant must show that the expense has actually been incurred.  See Shore, 134 B.R. at 579-80 
(“until such an expense is incurred in furtherance of a clean-up . . . any discussion of the propriety of the award of 
administrative expense status . . . is premature”); In re H.F. Radandt Inc., 160 B.R. 323, 326 (Bankr. W.D. Wis. 
1993) (stating that conferral of administrative expense status before actual payment “would in effect constitute an 
advisory opinion”).
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trustee had the “inescapable obligation to plug the unproductive wells” and fulfillment of that 
obligation could “only be seen as a benefit to the estate.”  H.L.S. Energy, 151 F.3d at 438; see 
also Am. Coastal Energy, 399 B.R. at 816 (“[b]ecause the debtor-in-possession is required to 
operate the estate in accordance with state law, post-petition expenditures necessary to bring the 
estate into compliance with the law are necessary for the debtor’s rehabilitation.”).3  Plugging the 
wells was deemed “a legal liability on the estate . . . capable of generating losses in the nature of 
substantial fines every day the wells remained unplugged.”  H.L.S. Energy, 151 F.3d at 438.


A Southern District of Texas bankruptcy court has further held that expenditures 
for remedying environmental violations should be treated as an administrative expense “whether 
liability for the state law violation first occurred before or after the filing of the bankruptcy 
petition.”  Am. Coastal Energy, 399 B.R. at 816 (finding that even though most expenditures on 
pre-petition liabilities are not necessary to preserve the estate, “[e]nvironmental claims arising 
from pre-petition liability do not fit within the same framework” and are necessary to bring the 
estate into compliance with law and to rehabilitate the debtor’s business).


The bankruptcy court in American Coastal Energy also disagreed with a 
limitation on administrative expense priority described by the Northern District of Texas.  In 
National Gypsum, the Northern District stated that “[i]n the context of environmental claims, the 
meaning of ‘preserving the estate’ under Section 503 of the Code has been expanded to 
encompass protection of the environment and public health.”  Nat’l Gypsum, 139 B.R. at 413.  
The court then awarded administrative priority status to post-petition response costs that were 
“necessitated by conditions that posed an imminent and identifiable harm to the environment and 
public health.”  Id.  The American Coastal Energy court disagreed with this reasoning, finding 
instead that there is no need to determine whether the environmental hazard presents an 
imminent and identifiable harm and that it is sufficient that the claim “arises from a state law 
designed to protect the public from an identified hazard.”  Am. Coastal Energy, 399 B.R. at 813.  


However, the bankruptcy court did note that “environmental liabilities may be so 
significant in relation to the debtor’s ability to pay that characterizing all or a portion of an 
environmental claim as an administrative expense may unduly ‘interfere with the bankruptcy 
adjudication itself.’”  Am. Coastal Energy, 399 B.R. at 814 (citing Midlantic, 474 U.S. at 507).


2) Costs Incident to Operation of Business


A second basis for administrative expense priority is if the environmental harm or 
liability occurs at non-debtor property due to the debtor’s post-petition actions or property.  This 
exception to the benefit to the estate rule originated in Reading Co. v. Brown, 391 U.S. 471 
(1968).  The negligence of the receiver operating the debtor’s business resulted in a fire that 
destroyed property owned by third parties.  Id. at 473.  The Court determined that granting 
administrative priority status to the negligence claims would fulfill the “important, and here 
decisive, statutory objective: fairness to all persons having claims against an insolvent,” id. at 
477, and therefore held that “‘actual and necessary costs’ should include costs ordinarily incident 


                                                
3 In addition, some courts have chosen to grant administrative expense priority to environmental cleanup costs by 
relying on Midlantic.  The reason is that if a debtor cannot abandon property without remedying the environmental 
contamination, then the expenses in remediating the contamination are necessary to preserve the estate.  See, e.g., 
Chateaugay, 944 F.2d at 1010; Nat’l Gypsum, 139 B.R. at 413.
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to operation of a business . . . .”  Id. at 483.  The Fifth Circuit has further noted that a claimant 
must not “necessarily show a wrongful act committed in the course of a trustee’s operation of a 
business . . . in order to obtain administrative expense priority under the Reading exception.”  In 
re Jack/Wade Drilling, Inc., 258 F.3d 385, 390 n.4 (5th Cir. 2001).


B. Types of Environmental Claims Granted Administrative Expense Priority


As an initial matter, the expenditures must be incurred post-petition.  To the 
extent costs related to environmental cleanup are incurred pre-petition, recovery of those costs 
will be limited to a general unsecured claim.  For example, fines and penalties based on pre-
petition conduct and oversight costs incurred by the government pre-petition are classified as 
unsecured.  See, e.g., Ala. Surface Mining Comm’n v. N.P. Mining Co. (In re N.P. Mining Co.), 
963 F.2d 1449, 1459-61 (11th Cir. 1992) (ruling that penalties incurred post-petition for the 
debtor’s failure to abate pre-petition statutory violation, or incurred after operations ceased, were 
general unsecured claims).


As discussed above, post-petition expenditures on response costs can be granted 
administrative expense priority.  Also, administrative expense priority can be afforded to fines 
and penalties for post-petition violations of environmental laws.  See Cumberland Farms, Inc. v. 
Fla. Dep’t of Envtl. Prot., 116 F.3d 16, 20 (1st Cir. 1997) (relying on Reading to determine that 
“[t]he payment of a fine for failing, during bankruptcy, to meet the requirements 
of . . . environmental protection laws is a cost ‘ordinarily incident to operation of a business’ in 
light of today’s extensive environmental regulations”).  Similarly, oversight costs associated with 
owned properties that are incurred post-petition are generally given administrative status.  See 
N.P. Mining, 963 F.2d at 1458-59 (granting priority status to fines arising from post-petition 
business operations because, per Reading, they were the type of costs ordinarily incident to 
operation of a business).  


However, claims that are punitive in nature may not be entitled to priority.  See 
Pa. Dep’t of Envtl. Res. v. Tri-State Clinical Labs., Inc., 178 F.3d 685, 693 (3d Cir. 1999) 
(holding that non-compensatory criminal fines arising from post-petition conduct are not entitled 
to priority status; the fine was punitive and had “nothing to do with compensation or proper 
business operations”); NL Indus. v. GHR Energy Corp., 940 F.2d 957, 966 (5th Cir. 1991) 
(holding that punitive damages are not entitled to priority status because the court could 
“conceive of no way in which allowing punitive damages would benefit [the debtor’s] estate”).  
Additionally, “penalties incurred when a trustee is merely maintaining an estate for later 
distribution of assets” may not be entitled to administrative priority because they are not costs 
ordinarily incident with the operation of the business.  N.P. Mining, 963 F.2d at 1460-61.
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C. Issues Involving Secured Claims


If a court grants administrative priority to an environmental claimant, the claim 
may still be subordinated to interests of secured creditors in their collateral.  And if all of the 
estate’s assets are subject to security interests, administrative expenses might not be paid.4  


However, pursuant to section 506(c) of the Bankruptcy Code, if the response 
action is taken with respect to a piece of property subject to a security interest, the trustee or 
debtor-in-possession may be allowed to recover from (or “surcharge”) the secured property for 
amounts necessary to preserve the secured property.  11 U.S.C. § 506(c) (“[t]he trustee may 
recover from property securing an allowed secured clam the reasonable, necessary costs and 
expenses of preserving, or disposing of, such property to the extent of any benefit to the holder 
of such claim . . . .”); see also Guterl Special Steel Corp. v. Econ. Dev. Admin. (In re Guterl 
Special Steel Corp.), 198 B.R. 128, 136 (Bankr. W.D. Pa. 1996) (holding that EPA may recover 
cleanup costs from collateral prior to payment of secured creditors if costs were reasonable and 
necessary and to the extent the secured creditor benefitted).


III. PROPERTY SALES


A debtor may seek court approval to sell environmentally-contaminated property 
as part of a plan of reorganization or pursuant to a motion under section 363 of the Bankruptcy 
Code.  The payment by the buyer for the cleanup is deposited into escrow, with the net proceeds 
(if any are available) flowing to the debtor-seller.  In exchange, the buyer receives the deed to the 
property.  The debtor-seller also receivers a covenant not to sue from the government.


The buyer can assume all liabilities at the property, usually by signing a consent 
order.  However, sometimes a debtor proposes to sell contaminated property free and clear of 
liens and interests.  11 U.S.C. § 363(f).  The federal government may object to free and clear 
sales, seeking to clarify that the buyer is liable for environmental hazards, including 
contamination that exists prior to the sale, just the same as any other present owner or operator.  
See generally Torwico Elecs., Inc. v. N.J., Dep’t of Envtl. Prot. (In re Torwico Elecs., Inc.), 8 
F.3d 146, 151 (3rd Cir. 1993); In re CMC Heartland Partners, 966 F.2d 1143, 1146-47 (7th Cir. 
1992).5  Additionally, the government may contend that none of the bases for a free and clear 
transfer are met, in particular that the government cannot be compelled to accept money in 
satisfaction of its interest.  See 11 U.S.C. § 363(f)(1)-(5); Gouveia v. Tazbir, 37 F.3d 295, 299-
300 (7th Cir. 1994) (finding that sale could not be made free and clear because the interest holder 
could not “be forced to accept money damages in lieu of equitable relief”—monetary relief was 
only optional).  


                                                
4 As an additional note, a government can itself have a secured claim (i.e., perfected environmental lien, money held 
in trust for cleanup obligations on the debtor’s property, setoff for tax refunds, insurance proceeds from coverage for 
contaminated sites).
5 See also In re Gen. Motors Corp., 407 B.R. 463, 509 (Bankr. S.D.N.Y. 2009) (finding that there is no successor 
liability for the seller’s environmental obligations, but “the purchaser would have to comply with its environmental 
responsibilities starting with the day it got the property, and if the property required remediation as of that time, any 
such remediation would be the buyer’s responsibility”).
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To resolve its objection, the government may insist that the following language 
regarding future liability be included in the order approving the sale:


Nothing in this Order or the Agreement releases or nullifies any 
liability to a governmental entity under police or regulatory statutes 
or regulations that any entity would be subject to as the owner or 
operator of property after the date of this Order.  


By including this language, the government may allow the buyer to avoid successor liability for 
environmental issues, including pre-sale penalties, pre-sale response costs, and liability for pre-
sale off-site disposals by the debtor.  The government may also require that language clarifying 
the buyer’s future liability be included in the sale order:


Nothing in this Order or the Agreement releases or nullifies any 
liability to a governmental entity for damages arising from an event 
occurring after the date of the closing on account of injuries to 
natural resources from hazardous substances on the real property 
that is included in the Assets.


Transfers often include cleanup cost cap insurance.  This protects the buyer 
against cost overruns that are encountered during the remediation while also providing a 
mechanism to pay for cleanup of additional pollution discovered at the site during the 
remediation.


As a final note, the sale must follow the normal bankruptcy sale procedures (i.e., 
marketing, bid procedures, notice requirements) and meet the relevant standards (i.e., sound 
business reason for sale).


IV. CUSTODIAL TRUSTS


Custodial trusts can also be established to handle remediation of contaminated 
property.  The trust is established by the debtor and the government when entering a consent 
decree and settlement agreement.  The trust must then be approved by the bankruptcy court 
pursuant to a motion under Bankruptcy Rule 9019 or as part of a plan of reorganization.


A. Implementation and Purpose


To implement the trust, the debtor transfers the contaminated property, often by 
quit claim deed, and the cleanup funds to the trust.  The property is transferred subject to the 
claims of the environmental agencies, and those agencies are designated as the trust 
beneficiaries.  Generally, the purposes of the trust are to (1) carry out administrative and property 
management functions related to the contaminated property; (2) conduct, manage, and fund 
environmental actions at the contaminated property; and (3) ultimately sell, transfer, or dispose 
of the property after the cleanup is completed.
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B. Management and Operation


The trust assets are managed by a custodial trustee, who is often appointed 
pursuant to a trust agreement that is separate from the settlement agreement and consent decree.  
The trust agreement may also appoint an environmental consultant to aid the trustee and grant 
the trustee the power to engage other employees and professionals to assist with the cleanup and 
administration of the trust.  The debtor may even be required to cooperate with the trustee by 
locating and making available environmental information and data.


The trust agreement also outlines the details of the trustee’s employment, 
including the trustee’s compensation, the trustee’s liability, the extent to which the trustee can
seek indemnification from the trust, and the procedures for termination of the trustee and 
appointment of a successor trustee.


During the operation of the trust, the trustee will likely have various reporting 
requirements.  For example, the trustee may be required to provide the environmental agencies 
with periodic financial statements, proposed budgets, fee schedules, and scopes of work.  
Furthermore, the budgets, schedules, and scopes of work may be subject to approval by the 
environmental agencies.  The trustee may also have to supplement these proposed expenditures 
with periodic reports describing the actions taken by the trust.


Finally, the trust agreement may address the disposition of any excess funds 
remaining after the cleanup.  If there are any remaining funds earmarked for remediation, the 
agreement may require that they be transferred to other custodial trusts established by the debtor 
or to the Superfund.  And any excess funds obtained from the sale of the property may be 
transferred to the debtor, for the ultimate benefit of the debtor’s creditors.
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Credit BiddingCredit Bidding
 What is it?What is it?


 Who wants/doesnWho wants/doesn’’t want it?t want it?


 Why do they want/donWhy do they want/don’’t want it?t want it?


 Where and when does it arise?Where and when does it arise?







Credit Bidding at 363 SalesCredit Bidding at 363 Sales
11 11 U.S.CU.S.C. . §§ 363(k) 363(k)


At a sale under subsection (b) of this section of property that is subjectAt a sale under subsection (b) of this section of property that is subject
to a lien that secures an allowed claim, to a lien that secures an allowed claim, unless the court for cause ordersunless the court for cause orders
o therwi s eo therwi s e the holder of such claim may bid at such sale, and, if thethe holder of such claim may bid at such sale, and, if the
holder of such claim purchases such property, such holder may offsetholder of such claim purchases such property, such holder may offset
such claim against the purchase price of such property.such claim against the purchase price of such property.







CramdownCramdown
11 11 U.S.CU.S.C. . §§ 1129(b) 1129(b)


...the court, on request of the proponent of the plan, shall...the court, on request of the proponent of the plan, shall
confirm the plan ... if the plan does not discriminateconfirm the plan ... if the plan does not discriminate
unfairly unfairly and is  fa ir  and equitab le ,and is  fa ir  and equitab le ,  with respect to with respect to
each class of claims or interests that is impaired under,each class of claims or interests that is impaired under,
and has not accepted, the plan.and has not accepted, the plan.







Fair and EquitableFair and Equitable
11 11 U.S.CU.S.C. . §§ 1129(b)(2)(A) 1129(b)(2)(A)


For purposes of this subsection, the conditionFor purposes of this subsection, the condition
that a plan be fair and equitable with respect to athat a plan be fair and equitable with respect to a
class includes the following requirementsclass includes the following requirements
 With respect to a class of With respect to a class of sec ured c la imssec ured c la ims , the plan, the plan


providesprovides——







11 11 U.S.CU.S.C. . §§ 1129(b)(2)(A) 1129(b)(2)(A)


(ii)  (ii)  for the for the sale, subject to section sale, subject to section 363 (k)363 (k) of this title of this title, of any property that is, of any property that is
subject to the liens securing such claims, free and clear of such liens, with suchsubject to the liens securing such claims, free and clear of such liens, with such
liens to attach to the proceeds of such sale, and the treatment of such liens onliens to attach to the proceeds of such sale, and the treatment of such liens on
proceeds under clause (i) or (iii) of this subparagraph; proceeds under clause (i) or (iii) of this subparagraph; o ro r


(i)(i)
(I) that the holders of such claims (I) that the holders of such claims retain the liensretain the liens securing such claims, whether the securing such claims, whether the
property subject to such liens is retained by the debtor or transferred to another entity,property subject to such liens is retained by the debtor or transferred to another entity,
to the extent of the allowed amount of such claims; to the extent of the allowed amount of such claims; a n da n d


(II) that each holder of a claim of such class receive on account of such claim (II) that each holder of a claim of such class receive on account of such claim de f e r r edde f e r r ed
cash paymentscash payments totaling at least the allowed amount of such claim, of a value, as of the totaling at least the allowed amount of such claim, of a value, as of the
effective date of the plan, of at least the value of such holdereffective date of the plan, of at least the value of such holder’’s interest in the estates interest in the estate’’ss
interest in such property;interest in such property;


(iii)  for the realization by such holders of the (iii)  for the realization by such holders of the indubitable equivalentindubitable equivalent of such claims. of such claims.







In re Philadelphia Newspapers, LLCIn re Philadelphia Newspapers, LLC,,
599 F.3d 298 (3d Cir. 2010)599 F.3d 298 (3d Cir. 2010)


 Lenders owed $295 millionLenders owed $295 million
 Proposed plan provided for sale at public auction and lendersProposed plan provided for sale at public auction and lenders


prohibited from credit biddingprohibited from credit bidding
 Stalking horse largely composed of local insidersStalking horse largely composed of local insiders
 Lenders to get $37 million in cash plus debtorsLenders to get $37 million in cash plus debtors’’ headquarters headquarters


valued at $29.5 million subject to 2 years rent free for buyervalued at $29.5 million subject to 2 years rent free for buyer







In reIn re  Phi lade lphiaPhi lade lphia
Newspaper sNewspaper s


 Bankruptcy Court ruled for Lenders as having right to credit bidBankruptcy Court ruled for Lenders as having right to credit bid


 District Court reversed and held no right to credit biDistrict Court reversed and held no right to credit bid under d under §§
1129(b)(2)(A)(iii)1129(b)(2)(A)(iii)


 Third Circuit affirmed that there was no right to credit bidThird Circuit affirmed that there was no right to credit bid


 §§ 1129 (b)(2)(A)(i)(ii) and (iii) are disjunctive 1129 (b)(2)(A)(i)(ii) and (iii) are disjunctive


 Third Circuit concluded that subsection (iii), which contains no statutoryThird Circuit concluded that subsection (iii), which contains no statutory
right to credit bid, unambiguously permits a debtor to proceed with anyright to credit bid, unambiguously permits a debtor to proceed with any
plan that provides secured lenders with the plan that provides secured lenders with the ““indubitable equivalentindubitable equivalent”” of of
their security interest in the asset.their security interest in the asset.







§§ 1111(b) Election 1111(b) Election


 What is the What is the §§ 1111(b) election? 1111(b) election?
 Does Does §§  1111(b) matter for   1111(b) matter for §§ 1129(b)(2)(A) 1129(b)(2)(A)


analysis?analysis?







In re Pacific LumberIn re Pacific Lumber,,
584 F.3d 229 (5th Cir. 2009)584 F.3d 229 (5th Cir. 2009)


Confirmed a plan that cashed out a securedConfirmed a plan that cashed out a secured
lender at the collaterallender at the collateral’’s court- determined value,s court- determined value,
without permitting the secured lender to creditwithout permitting the secured lender to credit
bid at the sale of its collateral.bid at the sale of its collateral.







In re Pacific LumberIn re Pacific Lumber


 NoteholdersNoteholders owed $740 million that was secured in part by owed $740 million that was secured in part by
timberlandtimberland


 Competing plans filedCompeting plans filed
 Prevailing plan of reorganization provided for sale of thePrevailing plan of reorganization provided for sale of the


timberland collateraltimberland collateral
 NoteholdersNoteholders would receive $513.6 million in cash and no would receive $513.6 million in cash and no


right to credit bid (plus unsecured deficiency claim and lienright to credit bid (plus unsecured deficiency claim and lien
on unrelated litigation proceeds)on unrelated litigation proceeds)


 NoteholdersNoteholders objected and wanted right to credit bid objected and wanted right to credit bid







In re Pacific LumberIn re Pacific Lumber


 Court ruled against Court ruled against NoteholdersNoteholders


 Court had valued Court had valued NoteholdersNoteholders’’ lien at $513.6 lien at $513.6


 Cash payment was Cash payment was ““indubitable equivalentindubitable equivalent””







Bank
Group Dynamic


 Majority might “drag along” the non-participating bank group
members


 Majority, alternatively, can pay off non-participating members


 Majority, however, can not credit bid directly and bypass indenture
trustee


What if members of the Bank Group disagree as to
whether to credit bid?







Thank you . . . thank youThank you . . . thank you
for attending!for attending!
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The recent decisions in Philadelphia Newspapers1 and Pacific Lumber2 limit the ability
of a secured creditor to credit bid when its collateral is being sold pursuant to a cram down plan.
The holdings are significant because credit bidding serves as a de facto right of first refusal for a
secured creditor.  By limiting credit bidding, secured creditors lose some of their say in what
constitutes the best offer.


When a debtor sells assets subject to the secured creditor’s lien, the secured creditor may
want to credit bid to the extent it is not satisfied with the terms of the sale.  The secured creditor
might not be satisfied for more reasons then just the consideration paid.  For instance, the
secured creditor might have reasons to bar certain parties from owning their collateral or might
wish to acquire the collateral themselves.  In contrast, a debtor might have reasons that it does
not want the secured creditor to be the successful bidder for the collateral.  For instance, a debtor
may prefer a certain buyer over the secured creditor because of the total consideration given as
part of the sale that could include unspecified benefits to the debtor.


A brief overview of the relevant Bankruptcy Code sections and case study of the
Philadelphia Newspapers and Pacific Lumber decisions follows below.


I.  Relevant Bankruptcy Code Sections


In the context of secured claims, Section 363(k) and Section 1129(b)(2)(A) of the
Bankruptcy Code3  impact a secured creditor’s ability to credit bid.


A. Section 363(k)


For sales under Section 363(b), Section 363(k) provides secured lenders the right to credit
bid subject to a court order abrogating such right for cause.  Section 363(k) provides that:


At a sale under subsection (b) of [Section 363] of property that is subject to a lien
that secures an allowed claim, unless the court for cause orders otherwise the
holder of such claim may bid at such sale, and, if the holder of such claim
purchases such property, such holder may offset such claim against the purchase
price of such property.


B. Section 1129(b)(2)(A)


For “cram down” plans of reorganization, Section 1129(b) sets forth the requirements
necessary for confirmation.  Notwithstanding a dissenting impaired class of claims, a plan can be
confirmed if the plan does not unfairly discriminate and is fair and equitable with respect to the
dissenting class of claims.  This is known as cram down.  To confirm a plan over the dissent of a


                                                  
1 In re Philadelphia Newspapers, LLC, 599 F.3d 298 (3d Cir. 2010).
2 In re Pacific Lumber, 584 F.3d 229 (5th Cir. 2009).
3 All references to the Bankruptcy Code relate to Title 11 of the United States Code.  All section references pertain
to sections within the Bankruptcy Code.
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secured creditor, Section 1129(b)(2)(A) sets forth the requirements of what constitutes fair and
equitable.  Section 1129(b)(2)(A) provides that:


(2) For the purpose of this subsection, the condition that a plan be fair and
equitable with respect to a class includes the following requirements:


(A) With respect to a class of secured claims, the plan provides—


(i)
(I) that the holders of such claims retain the liens securing 
such claims, whether the property subject to such liens is 
retained by the debtor or transferred to another entity, to the
extent of the allowed amount of such claims; and


(II) that each holder of a claim of such class receive on 
account of such claim deferred cash payments totaling at 
least the allowed amount of such claim, of a value, as of the
effective date of the plan, of at least the value of such 
holder’s interest in the estate’s interest in such property;


(ii) for the sale, subject to section 363(k) of this title, of any 
property that is subject to the liens securing such claims, free and 
clear of such liens, with such liens to attach to the proceeds of such
sale, and the treatment of such liens on proceeds under clause (i) or
(iii) of this subparagraph; or


(iii) for the realization by such holders of the indubitable 
equivalent of such claims.


References in this article to romanette (i), (ii), or (iii) are to the above sections found in
Section 1129(b)(2)(A).


II.  Philadelphia Newspapers


A. Facts


In Philadelphia Newspapers, the debtors proposed a plan of reorganization for the sale of
substantially all of their assets at public auction.    The assets would be transferred free and clear
of any and all liens.   The proposed stalking horse bidder was controlled in part by some insiders
of the debtors.


The debtors’ senior secured lenders were owed $295 million.  In the debtors’ proposed
sale, however, the senior secured lenders would only receive approximately $37 million in cash.
In addition, the senior secured lenders would receive the debtors headquarters, valued at $29.5
million, subject to a two-year rent free lease for the purchaser of the debtors’ business.


For the public auction, the debtors proposed bidding procedures that required all bids be
cash bids and that no lender could credit bid.  The lenders, along with the Official Committee of
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Unsecured Creditors, the U.S. Trustee, the Pension Benefit Guaranty Corporations, and other
creditors and pension plans filed objections to the bidding procedures.


The Bankruptcy Court held that any sale of debtors’ assets required a secured lender to be
able to participate by credit bidding.  On appeal, the District Court reversed the Bankruptcy
Court.  The District Court held that the secured lender was not legally entitled to credit bid.  The
District Court reasoned that Section 1129(b)(2)(A) provided three distinct routes to plan
confirmation.    Moreover, the District Court concluded that Congress did not intend to require
credit bidding when a debtor pursues confirmation under the indubitable equivalent prong in
Section 1129(b)(2)(A)(iii).  The District Court decision was appealed to the Third Circuit.  The
Third Circuit affirmed the District Court for the reasons set forth below.


B. Third Circuit’s Analysis in Philadelphia Newspapers


The Third Circuit approved the bidding procedures even though the procedures denied
the secured creditor the right to credit bid at the auction of substantially all of the debtors’ assets.
The court concluded that since the proposed plan contemplated the use of the indubitable
equivalent provision of Section 1129(b)(2)(A)(iii) that the prohibition against credit bidding was
permitted.


The sale was proposed through the terms of a plan of reorganization and did not reference
any sale pursuant to Section 363.  For this reason, the debtors sought confirmation through
1129(b)(2)(A)(iii) as opposed to subsection (ii).


After reviewing subsections (i) through (iii) in Section 1129(b)(2)(A), the Third Circuit
found that these three provisions were disjunctive.  Therefore, the Third Circuit concluded that
the plain meaning of Section 1129(b)(2)(A) permits a debtor to conduct an asset sale under
subsection (iii) without allowing a secured lender the right to credit bid.  Because the debtors
sought to sell the assets under subsection (iii), the Third Circuit held that the secured creditor
was not entitled to credit bid.


The secured lenders argued that the term “indubitable equivalent” in subsection (iii) was
ambiguously broad and thus credit bidding should be allowed even under sales contemplated
under subsection (iii).  The Third Circuit rejected this argument and held that the meaning of
“indubitable equivalent” is not ambiguous.  Because indubitable equivalent and the meaning of
subsection (iii) is unambiguous, the Court held that the lack of a specific reference requiring
allowance of credit bidding under Section 363(k) as provided in subsection (ii) necessarily
means that credit bidding is not required when a debtor proceeds under subsection (iii).  For
these reasons, the secured lenders were barred from credit bidding.


III.  Pacific Lumber


A. Facts


In Pacific Lumber, the debtors owned timberland that served as collateral to secure
approximately $740 million in claims held by a group of secured noteholders (the
“Noteholders”).  The value of the timberland collateral was less than the value of the
Noteholders’ claims.
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The debtors were unsuccessful in timely proposing a plan of reorganization.  After the
exclusivity period terminated, Mendocino Redwood Company and Marathon Structured Finance
proposed a plan of reorganization that, among other things, sold the Noteholders’ collateral in a
private sale and paid the Noteholders’ the value of their collateral and provide them a deficiency
unsecured claim and a lien on proceeds from pending unrelated litigation against the state of
California (the “MRC/Marathon Plan”).  The Noteholders also had proposed a competing plan of
reorganization, however, their plan was not acceptable to the Bankruptcy Court.


The Noteholders rejected the MRC/Marathon Plan. A central issue for confirmation of
the MRC/Marathon Plan was the value of the Noteholders’ collateral.  After an extensive
valuation hearing, the Bankruptcy Court held that the Noteholders’ collateral was worth $513.6
million in cash.


The Noteholders objected to confirmation of the MRC/Marathon Plan because the
Noteholders believed that they were entitled to credit bid at the sale of the collateral pursuant to
Section 1129(b)(2)(A)(ii).  The Bankruptcy Court held that subsection (ii) did not apply because
the transaction was a transfer rather than a sale.  The Noteholders directly appealed to the Fifth
Circuit.


B. Fifth Circuit’s Analysis in Pacific Lumber


The Fifth Circuit found that the transaction under the plan was a sale and not a transfer as
described by the Bankruptcy Court.  Notwithstanding the proposed sale, the Fifth Circuit held
that Section 1129(b)(2)(A)(iii) still applied and thus affirmed the Bankruptcy Court’s holding
that the Noteholders were not entitled to credit bid.


The Noteholders argued that subsection (ii) applied over subsection (iii) of Section
1129(b)(2)(A) because subsection (ii) is more specific in that it references sales.  The Fifth
Circuit was not persuaded.


The Fifth Circuit found that subsections (i) through (iii) are disjunctive.  The Fifth Circuit
noted that a credit bid option might be required in some cases, however, not in this case given the
judicially determined value of the collateral securing the Noteholders’ claims.  For this reason,
the Fifth Circuit did not find any reason that subsection (ii) would exclusively apply to the plan.
Rather, the Fifth Circuit held that subsection (iii) applied and that the Noteholders were receiving
the indubitable equivalent of their secured claim because they would receive a cash payment
equal to the value of the collateral securing their claim.  Because subsection (iii) does not
mention §363(k), the Fifth Circuit held that the Noteholders’ did not have any right to credit bid.


IV.  Fountainbleau


On December 7, 2009, an order was entered in the Fountainbleau Hotel4 case.  In
Fountainbleau, the court concluded that allowing the secured creditors, consisting of over 300
mechanics and materialmen lien claimants and dozens of bank mortgage lenders, to credit bid at
the section 363 sale of an unfinished hotel and casino would delay the sale, deny all creditors the
potential benefits of the sale process and continue the erosion of value of the property.


The court in Fountainbleau noted that “Even if the lien claims could be adjudicated as to
validity, priority and amount, prior to the Section 363 sale scheduled for January 21, 2010, there
                                                  
4 Order Denying Emergency Motion for Determination of Lien Claims for Credit Bidding, No. 09-21481-AJC,
(Bankr. S.D. Fla. (Miami) Dec. 7, 2009) (Docket No. 1201).
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is no feasible procedure to permit five (5) different groups, plus additional unrepresented lien
claimants and the dozens of bank mortgage lenders to bid as single bidders against prospective
cash bidders.”  Section 363(k) of the Bankruptcy Code gives the court the discretion to deny
credit bidding.  The decision in Fountainbleau is another example of an apparent trend by courts
to deny secured creditors the opportunity to bid at a sale of the secured creditor’s collateral in
bankruptcy cases.


V.  Conclusion


Philadelphia Newspapers and Pacific Lumber will be cited often by debtors attempting to
circumvent the credit bidding rights of secured creditors.  Understanding the analysis of the
meaning of indubitable equivalent will assist the debtor and/or creditor in effectively arguing its
position to achieve its goals.
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I. INTRODUCTION 


 
It is generally accepted that a Chapter 13 debtor is not allowed to voluntarily incur 


debt post petition without approval of the court or the Chapter 13 trustee. Accordingly, a 
Chapter 13 debtor should obtain court or trustee approval before signing a vehicle finance 
agreement.  Such approval is subject to trustee guidelines, which are based on 
reasonableness of the purchase, necessity or benefit to the debtor estate, the debtor’s 
ability to make payments, and other individual circumstances of the debtor.  If a vehicle 
is to be surrendered in connection with purchase of a new vehicle, plan modification is 
required to treat the existing debt.  Relevant Fifth Circuit decisions allow a debtor to 
surrender an existing vehicle subject to a lien either in full or partial satisfaction of the 
debt secured by the lien. 


 
 


II. APPROVAL TO INCUR POST-PETITION DEBT 
 


The Bankruptcy Code does not specifically prohibit a debtor from incurring new 
debt during the term of a Chapter 13 plan. Section 1322 of the Bankruptcy Code, 
however, subjects a debtor’s future earnings and income to control of the trustee: 


 
11 U.S.C. 1322 – Contents of plan 
(a) The plan shall - 
(1) provide for the submission of all or such portion of 
future earnings or other future income of the debtor to the 
supervision and control of the trustee as is necessary for the 
execution of the plan; . . .  


 
The United States Court website states that “the debtor may not incur new debt 


without consulting the trustee, because additional debt may compromise the debtor's 
ability to complete the plan. 11 U.S.C. §§ 1305(c), 1322(a)(1), 1327.” United States 
Court, Bankruptcy Basics, Chapter 13, Making the Plan Work, available at 
http://www.uscourts.gov/FederalCourts/Bankruptcy/BankruptcyBasics/Chapter13.aspx 
(last visited July 1, 2010). 


 
At least one Southern District Court explicitly states in its standard confirmation 


order that debtors may not incur any debt while in a Chapter 13 without either prior 
written consent from the trustee or an order from the court.  


 
The Bankruptcy Code provides incentive for creditors to require debtors to obtain 


court or trustee approval prior to financing a vehicle as a post-petition claim may be 
disallowed in its entirety if a creditor who knew or should have known that approval was 
practicable failed to require the debtor to obtain approval prior to financing:  
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11 U.S.C. 1305 – Filing and allowance of post-petition claims 
(a) A proof of claim may be filed by any entity that holds a 
claim against the debtor— 
(2) that is a consumer debt, that arises after the date of the 
order for relief under this chapter, and that is for the property 
or services necessary for the debtor’s performance under the 
plan… (c) A claim filed under subsection (a)(2) of this section 
shall be disallowed if the holder of such claim knew or should 
have known that prior approval by the trustee of the debtor’s 
incurring the obligation was practicable and was not obtained.  


 
 While case law explicitly interpreting “necessary” in the context of 11 U.S.C. 
1305(a)(2) was not located, one Court addresses how a vehicle could directly benefit a 
debtor’s performance under a Chapter 13 plan:   
 


In a Chapter 13 case, the debtor has the responsibility of 
making plan payments for the benefit of all creditors. In order 
to meet this obligation, the debtor usually must use an estate 
automobile for the purpose of transportation to and from work. 
Vehicles also allow for most families to buy basic necessities 
such as food and clothing. Actual use of the vehicle provides a 
direct benefit to the estate in the form of continued payments 
when the car is used to facilitate work. In re DeSardi, 340 B.R. 
790, 800 (Bankr. S.D. Tex. 2006). 


  
Interim summary:  It is necessary to obtain trustee or court approval of any new debt to 
be voluntarily incurred by a debtor during the pendency of a Chapter 13.   
 
 
III. PLAN MODIFICATION  
 


In many instances, it is not feasible for a debtor to trade in an owned vehicle due 
to a lien on the vehicle.  If a debtor desires to surrender a vehicle subject to an existing 
lien in connection with incurring debt in the Chapter 13, he or she must file a plan 
modification to address the existing secured debt: 


 
The Bankruptcy Code provides for modification of a plan anytime after 


confirmation but before completion of the plan: 
 


11 U.S.C. 1329 – Modification of plan after confirmation 
(a) At any time after confirmation of the plan but before the 
completion of payments under such plan, the plan may be 
modified, upon request of the debtor, the trustee, or the holder 
of an allowed unsecured claim, to—  
(1) increase or reduce the amount of payments on claims of a 
particular class provided for by the plan;  
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(2) extend or reduce the time for such payments;  
(3) alter the amount of the distribution to a creditor whose 
claim is provided for by the plan to the extent necessary to take 
account of any payment of such claim other than under the 
plan; …  


 
The Fifth Circuit does not require a substantial or unanticipated change of position for the 
modification of a confirmed plan because the language of Section 1329 does not impose 
such a requirement.  The following cases are relevant to determining whether a court is 
likely to allow a debtor to surrender a vehicle in full satisfaction of a secured claim: 


 


Fifth Circuit:  
 


Meza v. Truman (In re Meza), 467 F3d 874 (5th Cir. 2006). 
 
The Court held that the trustee’s motion to modify filed prior to the debtors’ 


completion of plan payments was timely, even though the debtors completed payments 
prior to the hearing on the trustee’s motion. In the opinion, the Fifth Circuit addressed the 
issue of a threshold requirement for modification. Other courts have required a 
“substantial” or “unanticipated” change in circumstances to permit a modification. The 
Fifth Circuit agrees with the approach that, “by its terms §1329 does not provide for any 
threshold requirement to modify a bankruptcy plan.” In re Sutton, 303 B.R. 510, 516 
(Bankr. S.D. Ala. 2003). The Fifth Circuit further clarified that, “Modification is based 
on the premise that, during the life of the plan, circumstances may change, and parties 
should have the ability to modify the plan accordingly.” In re Taylor, 215, B.R. 882, 883 
(Bankr. S.D. Cal. 1997).  


 
Texas Bankruptcy Courts: 
 
In re Hernandez, 282 B.R. 200 (Bankr. S.D. Tex. 2002). 
 


The debtors in this case sought to surrender their vehicle in full satisfaction of the 
creditor’s entire claim. The Court held that there is, “no per se prohibition of plan 
modification to surrender collateral to a secured lender in payment of the secured claim.”   
Id. at 202.  The Court referenced 11 U.S.C. 1325(a)(5)(c), which permits a debtor to 
surrender collateral to the creditor as one method of satisfying the requirements for plan 
confirmation. “Surrender of collateral to a secured creditor is the indubitable equivalent 
of payment of the secured claim.”  Id. at 207 (citing Matter of Sandy Ridge Development 
Corp., 881 F. 2d 1246 (5th Circ. 1989)).  However, the Court noted that, “reconsideration 
of a claim to allow surrender of collateral in satisfaction of a claim might not be equitable 
if reconsideration of the claim were intended to abuse or injure the creditor, or even if the 
unintended consequences of reconsideration were unfair.” Id. at 207-08.     
 
In re Taylor, 297 B.R. 487 (Bankr. E.D. Tex. 2003). 
  
 The debtors sought to modify their confirmed plan to surrender a vehicle in full 
satisfaction of the secured portion of that claim and reclassify the deficiency as an 
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unsecured claim. The modification was proposed after the creditor had repossessed and 
sold the vehicle (after default under an agreed order).  The Court determined that the facts 
indicated that the creditor repossessed the vehicle following the filing of pleadings on the 
issue before the Court.  In so doing, the creditor received the, indubitable equivalent of its 
claim. Matter of Sandy Ridge Development Corp., 881 F.2d 1346, 1349-50 (5th Cir. 
1989).  The Court concluded that any deficiency claim was already treated under the 
terms of the confirmed plan, which provided for payment of the claim pro rata among 
unsecured creditors after distribution on allowed secured, priority, administrative, and 
debtor attorney fee claims.   
 
Note that In re Taylor involves a determination made after the creditor had repossessed 
and sold the vehicle, leaving the Court to determine appropriate treatment of the claim 
after repossession and sale.    
 
In re Davis, 404 B.R. 183, (Bankr. S.D. Tex 2009). 
 


This case involves an interesting fact scenario in which the debtors sought to 
modify their plan to surrender a vehicle in full satisfaction of a creditor’s entire claim, 
both secured and unsecured. The vehicle subject to a lien was involved in an accident two 
years prior to repossession.  The vehicle sat in a body shop for two years because the 
debtors could not afford to pay for repairs. The debtors continued to make regular plan 
payments that included payments on the vehicle.  The creditor repossessed and sold the 
vehicle without filing a motion to lift stay.  The Court concluded that the debtors were 
not permitted to surrender the vehicle in full satisfaction of the entire claim but that, as a 
matter of equity, the plan could be modified so that the creditor’s remaining claim 
became entirely unsecured. The amount of the claim after modification was the 
unsecured portion of the bifurcated claim on the date of confirmation plus the difference 
between the secured portion of the bifurcated claim and the amount of post-confirmation 
payments actually made.  
 
Interim summary:  Under Meza, a Chapter 13 plan may be modified without a showing 
of substantial or unanticipated changes in the debtor’s situation.  Surrender of a vehicle in 
satisfaction of the secured claim may be accomplished in appropriate fact circumstances 
but is not a matter of right.  Surrender of a vehicle in satisfaction of the entire claim is not 
likely to happen.  
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IV. PRACTICAL ASPECTS OF OBTAINING APPROVAL TO FINANCE A 
VEHICLE 


 
Trustee Approval  
 


A debtor must follow his or her trustee’s guidelines prior to signing a vehicle 
finance agreement while in Chapter 13.  If approval is granted, the trustee will issue a 
letter allowing the debtor to acquire the specific financing requested. Each trustee has his 
or her own procedure for obtaining permission to finance a new vehicle:  


 
William Heitkamp, Chapter 13 Trustee 
 
Mr. Heitkamp’s office prefers that debtors pick out a vehicle and arrange a 


purchase agreement for less than $25,000.00 before contacting his office. To assist 
debtors in finding a dealership that will work with people in bankruptcy, Mr. Heitkamp’s 
office can provide a list of dealers who have worked with Chapter 13 debtors in the past. 
Mr. Heitkamp requires debtors to fill out an application and return it to his office prior to 
approval. For a sample application, please see Appendix 1. If a debtor requests 
permission to finance a vehicle with a purchase price greater than $25,000.00, Mr. 
Heitkamp may require that a motion to incur debt be filed with the bankruptcy court.  


 
David Peake, Chapter 13 Trustee  


 
 Before reviewing a car loan application, Mr. Peake requires that debtors be 
current with their Chapter 13 payments and that the proposed loan payment be less than 
$500.00 per month.  To qualify for an approval letter when the proposed payment 
exceeds $500.00 per month, debtors must be paying unsecured claims at 100%. Mr. 
Peake’s application is attached as Appendix 2.  
 
 Cindy Boudloche, Chapter 13 Trustee 
 
 Ms. Boudloche requires that debtors seeking to finance a vehicle file a motion to 
incur debt with the court. Ms. Boudloche will only recommend approval of a motion to 
incur debt if the debtor is current with his or her Chapter 13 plan payments. She also 
considers the debtor’s payment history, particularly noting any history of deficiencies, 
and will generally object to loans in excess of $23,000.00. A list of the information Ms. 
Boudloche requires prior to making a recommendation is attached as Appendix 3.   
 
 
V. MOTION TO INCUR DEBT 
 
 If a debtor’s trustee requires court approval, a motion to incur debt should be filed 
on his or her behalf. The motion should contain fact-specific information showing why 
the vehicle is necessary for performance under the plan and that the payments are 
feasible.  A copy of the proposed finance agreement and documentation of facts 
regarding the debtor’s particular situation should be included as appendices. 







 
 


APPENDICES 
 
 


Appendix 1:  William Heitkamp, Chapter 13 Trustee, Questionnaire. 
 
 
Appendix 2:  David Peake, Chapter 13 Trustee, Questionnaire and Budget. 
 
 
Appendix 3:   Cindy Boudloche, Chapter 13 Trustee, Instructions. 
.   
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